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Membership Services— Sections of The Florida Bar 


Is being a member of a section of 
The Florida Bar worth it? What do 
you get for your money? 

Let’s look at where the 13 sections 
are today and the services they 
render. It is timely because with 
your annual dues statement arriving 
next month, you will have a chance 
to join, renew or cancel. 

Exactly two years ago this month, 
this column was devoted to section 
activities. Then, May 1977, 22,197 
Florida lawyers were section 
members. In just two years the 
number has grown 32 percent to 
29,145. The precise breakdown, 
with section dues listed, follows: 


timely newsletters published by the 
Young Lawyers Section, Tax, 
Criminal, Real Property, General 
Practice, Family Law, and Trial 
Lawyers. In addition, the Real 
Property, Probate and Trust Law 
Section has distributed, free of 
charge, more than 4,000 copies of its 
Uniform Title Standards to all its 
members as well as the judges of the 
appellate and circuit courts. 


Section publications also cover 
handy probate, guardianship, real 
éstate and other legal forms useful 
to the legal practitioner. One of the 
youngest sections, Administrative 
Law, is ambitiously preparing 


Section 


Young Lawyers 

Real Property 

Trial Lawyers 
Corporation, Banking 
General Practice 

Family 

Workmen’s Compensation 
Criminal 

Economics & Management 
Local Government 
Administrative 
Environmental 


Membership 


What are the benefits of section 
membership? 


Publications 


Without question, specialized 
publications devoted to a section’s 
primary area of practice must rank 
high on the list of membership 
services. The publications cover a 
wide spectrum in form and content. 
For instance, the Economics and 
Management of Law _ Section, 
through the exceptional efforts of 
Rohan Kelly, is soon to publish a 
comprehensive volume for law 
office use in a practical manner 
entitled, “The Florida Bar Probate 
System.” 
At the other end of the scale are 
the informative, easy to read and 
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articles for publication in the 
Journal on the subjects of State 
Agency Practice, Regulated 
Utilities, and Transportation Law 
by section committees cor- 
respondingly named. Local 
Government is soon to publish a 
loose-leaf manual specifically 
geared to the practice needs of the 
local government lawyer to be 
distributed without charge to the 
section members. The list goes on. 


Continuing Legal Education 


Ninety percent of the continuing 
legal education programs next year 
will be section-Florida Bar CLE 
sponsored. As all who have 
attended will attest, they are of 


tremendous benefit. At its March 
meeting, the Board of Governors 
approved a surcharge of $5 to 
nonsection members who attend 
these cosponsored events. 
Accordingly, in many instances it 
will be economically prudent to 
join a section next year if you plan to 
attend these type courses in your ~ 
area of practice. All of the 
additional $5 charge to nonsection 
members on the course registration 
fee will be returned directly to the 
cosponsoring section. 


Liaison 

Good relations with other 
professionals and groups are 
important. Sections in large 
measure establish and maintain 
such relations. Real Property works 
with the real estate brokers, Trial 
Lawyers with the doctors, 
Environmental Law with the 
marine and atmospheric scientists. 
These and other sections directly 
communicate with accountants, 


land surveyors, homebuilders, 


engineers, county clerks and the 
judiciary. The Corporation, 
Banking and Business Law Section 
has recently created a Savings and 
Loan Committee to accommodate 
the special needs of the many 
lawyers involved in _ activities 
related to this form of banking. 


Legislation 

The fourth and last key area of 
section membership services 
involves the Florida Legislature. 
Sections not only are proposing 
more legislation than ever before in 
the history of the Bar, they are with 
equal vigilance filling a watchdog 
role’ covering legislative bills 
affecting their substantive law area. 
The Young Lawyers Section has 
announced a major effort to secure 
adequate judicial compensation for 
Florida’s judiciary in support of the 


‘Bar’s sponsorship of this legislation. 


The Workmen’s Compensation 
Section is fighting for its life! 
Administrative Law has been 
invited by the legislature’s Joint 
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Administrative Procedures 
Committee to provide it with any 
suggested changes it recommends 
to Florida statutory law relating to 
administrative law or procedure. 
Trial is concerned about possible 
changes in automobile insurance 
law. 


We have barely touched the 
surface in mentioning some of the 
membership services provided by 
our busy sections. Nor have we 
attempted to touch on the 
multitude of public service 
programs maintained for the 
benefit of the law student, the 
elderly, the consumer, and the 
indigent. 

If what we have said here sparks 
an interest in you to investigate 
further the services afforded by 


Stock Letter. 


A comprehensive 
financial service for 
attormeys covering 
Florida banks, 
savings and loans 
and credit unions. 


The 1979 edition of Handbook of Florida’s Financial 
Institutions is now being readied for publication by 
Allen C. Ewing & Co., investment bankers. 
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Bank Holding Companies, including five-year history 
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and analysis of Florida Banking Industry performance 
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and loans and credit unions; G) The Ewing Bank 


Order This Important Financial Data Source Today at 
$150.00—A pre-publication saving of $25.00! 


Call (904) 354-5573 or write: 
Allen C. Ewing & Co. 


Investment Bankers « 135 West Bay Street » Jacksonville, FL 32202 


section membership, then we have 
succeeded. Should we cause you to 
check off a few of the “section 
boxes” on next month’s dues 
statement, then we will feel highly 
rewarded because you and the 
public will be the ultimate 
beneficiaries. 


MARSHALL R. CaAssEDY 
Executive Director 


Too Much Written Law 


Bob Floyd’s President’s Page entitled 
“Futureworld - Hyperlexis” in the 
March 1979 Journal is excellent and the 
quotation from Bayless Manning, “we 
are simply drowning in law,” is 
abundantly clear to all practicing 
lawyers. 

The strength of the common law and 
of the underlying principles of equity 
which were the basis of both the 
“common law” and “equity” as those 
terms were used in the English and 
American law until recent times, was 
the lack of written laws. Without 
written laws, the basic principles were 
applied to diverse situations to achieve 
justice. Hence the need to study 
previous cases to see how those 
principles had been applied, but the 
repeated insistence that each case must 
be decided on the facts of that 
particular case. 

It is perhaps time to start simplifying 
our statute law by restating basic 
principles and then letting judges and 
juries wrack their brains to work out 
justice as best they can from those basic 
principles. Can you visualize how brief 
and uncomplicated the basic principles 
of criminal law would be? Chapter 
after chapter of the Florida Statutes 
would be eliminated. Procedural laws 
would still be necessary, of course, to 
assure a uniform application of the 
basic principles, but the minutiae which 
our legislators now feel is necessary to 
guide our benighted judges and juries 
would disappear like a fog on a sunny 
day. 

I hope President Floyd keeps up the 
fight, perhaps appointing various 
committees of the Bar to study various 
statutes and see if simplified basic 
principles can be written to take the 
place of long and complicated laws. 


Davin B. HicciInsoTrom 
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Excerpts from speech given by 
President Floyd to the Lawyers 
Title Guaranty Fund 15th Annual 
Assembly in Orlando, Florida, 
March 23, 1979. 


My joining you today is in that 
dual capacity best exemplified by 
our legal terminology: . . . 
“individually, and as president of 
The Florida Bar” . . . “individually” 
because of my pride and pleasure at 
having had the faith and 
professional foresight to have 
cooperated in the formation of the 
Fund, and, “as _president”—on 
behalf of The Florida Bar, which is 
dedicated to the same fundamentals 


best expressed in my certificate of 


membership in the Fund: “Ethics, 
Professional Ability and Integrity.” 


That more than 30 _ year-old 
certificate has been my lodestone, if 
you will, in exploring, admin- 
istering and interpreting the law. 
We are required to become 
members of The Florida Bar in 
order to be permitted to practice 
our profession; many of us have 
found a truly congenial 
environment in that organization 
and its many activities and fields of 
interest directed toward improving 
professional standards, ethics and 
ability. Intending no diminution of 
respect for the organized bar of 
Florida, nevertheless the voluntary 
aspect of Fund membership creates 
of it more than merely a stylized 
‘fraternal’ association—it 
encourages and enhances a 
“family” approach, that sense of 
security which as young and 
maturing lawyers we sought and 
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obtained from the Fund’s “Title 
Notes.” That publication, that 
“vade mecum” without which 
Florida law of real estate might well 
have required another century to 
regularize to its current position. 

Please understand: I do not mean 
to imply that the doors of the cavern 
of new developments are closed; 
the cry of “Open Sesame” (or other 
more conventional juridical 
procedures) may yet reveal 
pathways undetected presently, 
but the existence of “Title Notes” 
and all the other exertions of the 
Fund have affected decisional law, 
have given us Standards of Title 
and provided the catapult for 
remedial legislation. 


Others are more qualified than I 
to describe the technological 
advances engendered by the Fund 
and its subsidiaries which have 
been developed or adapted to our 
uses: electronic retrieval of records, 
marvels of abstracting efficiency 
and a myriad of other space-age 
phenomena. May it suffice that I 
discuss, where experience as 
legislator and judge give some 
expertise, Fund-supported 
legislation. Today “HYPERLEXIS” 
is the name of the game—the game- 
plan of throwing a law at every 
problem, be it susceptible to law or 
not. Thus produced at over one and 
one-half million laws and 
regulations annually in our 
country—and sadly—the vast 
majority, by poor design, poor 
draftsmanship or poor enforce- 
ment, fall through the cracks. 

But not so in Florida real 


property law—where the Fund, 
like the Bar, analyzes proposed 
legislation relating to real property, 
and, as displayed in the March 2 
(1979) letter to the membership of 
the Fund: 

1. We were brought current on 
proposed legislation affecting title 
insurance, 

2. Each of such bills was 
explained, its prior history, if any, 
discussed and tactics reviewed, and 

3. A form submitted, together 
with other information, to establish 
liaison with our respective 
legislators. 

In short terms, the stabilization of 
the law of real property as directed 
and encouraged by the Fund, and 
the Bar, remains essential to the 
orderly growth, dignity and 
beneficient image of Florida. 

We are all anxiously aware of the 
tumultuous conditions in world 
affairs and the dangers to human 
rights. In our western world human 
rights are inextricably commingled 
with property rights. The Fund's 
leadership in securing and putting 
at rest property rights cannot but 
have a “domino” effect on those 
intimately affiliated human rights. 

It is for the foregoing and the 
many other beneficial attributes of 
the Fund that I say: 

“Congratulations” from The 
Florida Bar to Lawyers’ Title 
Guaranty Fund on this, its 15th 
Annual Fund Assembly. . .and in 
these salutations, I sincerely join: 
“individually.” 

Rosert L. FLoyp 
President 


w4 
265 


PAYS THE 
OVERHEAD 
YOU 


If you were disabled, disability income insurance would 
help keep your family going. But how would you keep your 
office going? Who would pay the rent, the power bill, the 
other employees’ salaries? 


We have the answer: The Florida Bar Overhead 
Expense Plan pays up to $3,500 monthly. If you're 

a sole practitioner, it can help keep your doors open. 

If you practice with a larger firm, it can provide your share 
of the operating expenses. 


Don't let disabling injury or illness cripple your law practice. 
Write or call for details today. 


Poe & Associates, Inc. 
t PO. Box 3268, Tampa, FL 33601 i 
E Rush me details on The Florida Bar Overhead Ex t 
pense Plan. a 
Poe &Associates, Inc. 
PO. Box 3268, Tampa, FL 33601 
Telephone (813) 228-7361 
8 Name @ Administrators for The Florida Bar Life and Health Insurance Plans 
i 
Address 
| 
City State Zip 
266 


THE FLORIDA BAR JOURNAL 


E | 
4 


600 APALACHEE PARKWAY, TALLAHASSEE, FLORIDA32304 PHONE: (904) 222-5286 
MAILING ADDRESS: THE.FLORIDA BAR CENTER, TALLAHASSEE, FLORIDA 32304 
The Florida Bar Journal (SSN 0015-3915) 


Editorial Staff 


Marshall R. Cassedy, Editor 

Linda H. Yates, Managing Editor 

Paul F. Hill, Associate Editor, Legal 

Cheryle M. Dodd, Associate Editor ARTICLES 
Jo Laurie Penrose, Staff Writer 


Paul F. Hill, Advertising & Production a ss 
Clara Mae Hart, Advertising Assistant 268 Supreme Court—Pressures and Priorities 


Gall Grimes. Circulation Jay Vail gives an inside look at the workings and workload of Florida’s 
Judith Nable, Art Production highest court and its direction for the future 


zie 274 Report of the Supreme Court Commission on the Florida Appellate 
Editorial Board Gaur Stricture 
James P. O'Flarity, Chairman, Palm Beach; The special commission gives recommendations designed to 


Thomas D. Aitken, Vice Chairman, Tampa; improve the appellate courts’ dispensing of justice 
Laurence E. Kinsolving, Tampa; David M. : ee 
Rieth, Tampa; Dean Bunch, Tallahassee; W. 1979 Report On the Florida Judiciary 


Dexter Douglass, Tallahassee; Bruce W. Viewpoint 
Flower, Orlando; Sherryll Martens Dunaj, Forensic Units and the Courts by David J. Lehman, Jr. 


Miami; Irving D. Gaines, Milwaukee, WI, A Conceptual Model for Penal Reform in Florida by David U. Strawn 
Michael L. Jamieson, Tampa; Barrett G. 


Johnson, Tallahassee; Stephen Nagin, 
Washington, D.C.; Claude L. Mullis, REPORTS 
Tallahassee; Mannis Neumann, Margate; 


Murray W. Overstreet, Kissimmee; Benjamin 261 Briefly Yours Calendar of Legal Events 
K. Phipps II, Tallahassee; Thomas R. Post, 


Res : 269 President’s Page Letters to the Journal 
Miami; Coleman R. Rosenfield, Ft. Judicial Ethics 
Lauderdale; Kingswood Sprott, Lakeland; 

Daniel O. White, Winter Park; William K. 


Zewadski, Tampa; Edward D. Lewis, Palm LAW NOTES 


Beach, Board of Governors liaison. 


Officers of The Florida Bar 315 Corporation, Banking Workmen's Compensation 
Robert L. Floyd, Miami and Business Law Administrative Law 
President 321 Labor Law Criminal Law 
329 Tax Law Notes 


L. David Shear, Tampa 
President-elect 


Marshall R. Cassedy, Tallahassee 
Executive Director 


The Board of Governors 


Gerald L. Brown, first circuit; Murray M. 

aig§ nie Gee ade This portrait of the Supreme Court of Florida was taken by Robert Overton, 
Dittmar, James C. Rinaman, Jr., fourth circuit; 1401 S. Clyde Morris Blvd., Apartment 32, Daytona Beach, Florida 32014, 
Edwin C. Cluster, fifth circuit; N. David with technical assistance by Tom Langenbacher, Overton's instructor in the 
Korones, Robert H. Willis, sixth circuit; Melvin Daytona Beach Community College Photography Department. 

Orfinger, seventh circuit; Nath C. Doughtie, On front row, left to right, are Justice Joseph A. Boyd, Jr., Justice Alan C. 
eighth circuit; Michael R. Walsh, Joel H. Sundberg, Chief Justice Arthur J. England, Jr., Justice James C. Adkins; back 


Sharp, Jr., ninth circuit; William O. E. Henry, row, from left, are Justice James E. Alderman, Justice Ben F. Overton, and 
tenth circuit; Leland &. Stansell, Jr., Irwin J. 


Block, George W. Wright, Robert L. Parks, Justice Joseph W. Hatchet. 
Boyce F. Ezell lll, Samuel S. Smith, Talbot 
D'Alemberte, Robert C. Josefsberg, eleventh 
circuit; William C. Grimes, twelfth circuit; J. 
Bert Grandoff, Leonard H. Gilbert, thirteenth 
circuit, ti aS pag i pag enth Published monthly except July/August is combined issue, by The Florida Bar, 600 Apalachee Parkway, Tallahassee 
cuit; war 32304. Second class postage Post Office at Tallahassee, Florida 32301, and at additional mailing offices. 
ifteenth circuit; Nathan E. Eden, sixteent The Florida Bar Journal (ISSN’0015- 
: : are a year; $8 for law students (double distri n wi ur U lu subscriber's admission to the Bar). Sing 

Leonard, Hugh S. Glickstein, seventeenth magazine copies, $1.25; September diréctory issue, $12 ($6 to members). Single copy sales subject to 4% Florida sales tax. 
circuit; Frances Ann Jamieson, eighteenth Advertising copy is carefully reviewed but publication herein does not necessarily imply endorsement of any 
circuit; Richard V. Neill, nineteenth circuit; product or service offered. Advertising rate card will be furnished upon request. 

j j it: Views and conclusions expressed in articles herein are those of the authors not necessarily those of the editorial 
; staff, officials or Board of Governors of The Florida Bar. Manuscripts may be submitted, typed doublespaced, to 


: : d Editor, The Florida Bar Journal, Tallahassee, Florida 32304. 
Section; Timothy A. Johnson, Jr., president- ©1979 The Florida Bar. Postmaster send Form 3579 to The Florida Bar, Tallahassee, Florida 32304. 
elect, Young Lawyers Section. 


THE COVER 


VOLUME 53, NUMBER 5, MAY 1979 


MAY 1979 
VOLUME NUMBER 5 
% 5 


upreme Court— 


ressures and Priorities .,.... 


Wilbert Stevenson, junior research aide for Justice 
Joseph Hatchett, inhabits an alcove just off the rotunda 
in the hallway leading to the clerk’s office. If he cared 
to look up over the small mountain range of colored 
files overrunning his office at the frequent gong-like 
sound of footfalls echoing out of the rotunda, he might 
catch a glimpse of one of the messengers who 10 or 15 
times each business day brings new cases to the Florida 
Supreme Court for decision. 

Litigating parties made the journey down that 
corridor to the clerk’s office 2,740 times last year, filing 
a record number of petitions for certiorari, direct 
appeals, death sentence reviews, writs of habeas 
corpus (often handwritten on jail or prison stationery). 
The list goes on. Briefs and countless motions flow in 
with the mail to swell case files practically beyond the 
capacity of filing cabinets to hold them. 

Against this awesome clamoring for attention, the 
seven Supreme Court justices last year considered 
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1,366 “cert” petitions, rejecting ail but about 50. The 
justices issued 230 signed opinions, 252 per curiams and 
more than 2,000 sundry orders. Altogether, they 
disposed of 2,499 cases in one way or another. Yet they 
could not keep up with the paper deluge: 1,363 cases 
carried over undecided into this year. 

With the nearly certain prospect of facing more than 
3,000 fresh cases this year, the seven justices find 
themselves at the apex of a paper traffic jam that 
seriously threatens to unhinge the measured judicial 
decision-making process. Some partial solutions to the 
problem have been hiring more research aides, 
reducing the number of days allotted each month to 
oral argument and computerizing record keeping and 
the editing process of opinion writing. 

But these are not enough. 

The most radical suggestion so far, and the one some 
justices view as the best means available, is to limit the 
court's jurisdiction. 


Caseload More Than Doubled 


Whatever means the justices decide upon, it must 
effectively cut back on a caseload that in 10 years has 
more than doubled. Court Clerk Sid White recalls that 
when he came to work for the court in 1961 as a 
research aide, the number of cases filed amounted to 
only about 900. During the sixties, he said, the number 
of filings crept up. But in the early seventies it took a 
quantum leap and has been bounding ever since. 

One significant effect, and one that many attorneys 
complain about, is that cases simply don’t move 
through the court as fast. One attorney in Tallahassee 
has had a case in the court since oral argument last June 
and he wonders what “they are doing up there.” 
Another asks why important matters, some that the 
court requested be brought before it such as 
the Karl Committee recommendations for revising The 
Florida Bar’s disciplinary rule apparently have been 
“sidetracked.” 

Chief Justice Arthur J. England, Jr., winced at the 
word “sidetracked.” He rocked back in his chair, 
knitted his fingers behind his head and gazed out the 
window next to the big wooden cabinet where he 
keeps the files he is currently working on. Unlike 
Justice James C. Adkins, whose office is layered deep 
in green, yellow and red files, Justice England prefers 
to conceal those he isn’t working on. Stacks of files 
everywhere make him nervous, wanting to work faster 
than would be prudent. 

“It is not sidetracked,” he said. “Nothing is 
sidetracked. We're all on that decision, but we have to 
devote time and attention to it. I can’t just assign it to 
one justice and have the rest of us rubberstamp his 
opinion. We all have to do our own research.” 

There once was a time when that was the court’s 
practice, he said—when one justice circulated an 
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opinion and his brothers simply agreed or disagreed 
with it. England called the practice the “one-man 
opinion. We presently reject that.” 

Indeed, research aide Wilbert Stevenson confirmed 
that his boss, Justice Joseph W. Hatchett, does much of 
his own research, and Justice Alan C. Sundberg reacted 
sharply when asked if he did the same, saying he does a 
“considerable amount.” 

Justice England said that using one-man opinions 
would speed decisions, or the justices could delegate 
much of the research work to aides “and ask for 
summaries. That’s OK to a point. But there comes a 
time when you just can’t delegate.” 


Victims of Priorities 


He mentioned the question whether to allow 
newspapers and television stations to photograph 
courtroom proceedings as example of an issue that will 
take a great deal of time to decide because of the sheer 
size of the record. “It’s about this big,” he said, raising 
his hand about four feet from the floor, “and there’s 
only one copy of it. When are we each going to find a 
block of time to go through it? It takes days to go 
through a record like that. 

“There is a constant demand for currency. We have 
cases that have been here two years since oral 
argument. I want us to work on those.” 

So the cameras decision, pending since July, is a 
victim of priorities. 

“We have some cases that are very important to the 
legislature,” he said, “that have to be gotten out so the 
legislature can act on those issues during this year’s 
session. 

Some decisions by the court require immediate 
action, such as writs of prohibition to stay trial court 
proceedings or a death sentence review. When 
Governor Reubin Askew signed the death warrant for 
John Spenkelink in September 1977, an action 
challenging it was filed in circuit court the same day. 
“We took the view that it should take precedence out of 
deference to the governor,” England said. “For six days 
and five very long nights the court considered it. That 
set us way, way back.” (The court refused to stay the 
death warrant. Spenkelink appealed to the U:S. Fifth 
Circuit Court of Appeals and then to the U.S. Supreme 
Court which declined to hear the case on March 26, 


Jay Vail is a third-year law student at Florida State University 
College of Law. He received his undergraduate degree in journalism 
from the University of Florida in 1974 and was a reporter for the 
Orlando Sentinel Star for two years and the Daytona Beach News 
Journal for one year. He works part-time as a clerk in The Florida Bar 
grievance department. 
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1979. The fate of Spenkelinkis now being reviewed by 
the Florida Board of Clemency.) 
Yet about 95 other inmates currently are waiting for 


the court to review their sentences of death, Clerk Sid 
White said. 


Never Enough Time 


Time is a justice’s second most important resource 
and one he never seems to have enough of. Two years 
ago Chief Justice England, writing in Judicature, 
calculated that he spent 3,321 hours a year at work, or 
about 14 hours each working day. This of course did 
not take into account the August break. Yet reality 
comes close to Justice England’s daily figure. Most 
justices start their day between 8 and 8:30 a.m. and end 
it around 6 p.m. And many work nights at home as well, 
doing what they call “jurisdictions’—examining 
petitions for writs of certiorari to see if the court has 
jurisdiction. 

“T have a lot of cases to go through so I go through 
them at night. I try to do eight to ten petitions for cert a 
night,” said Justice Sundberg. 

“We have to do 25-30 jurisdictions a week,” Justice 
Ben Overton said. He too does most of these at home. 

Justice Adkins, on the other hand, prefers not to 
bring work home. He puts in one night a week in his 
office. 

“I work two to four hours a night at home,” Justice 
England said. He also said he occasionally works on 
weekends though he doesn’t like to because I don’t 
want to lose my family.” 

But even so, unavoidable administrative duties cut 
into the time each justice spends writing opinions. “All 
of us would like to spend more time on what we do,” 
said Justice Overton. Both he and Justice Hatchett, 
who calls himself a frequent dissenter, write fewer 
dissents because it means writing opinions beyond 
those already assigned. 

“There are times I would have liked to have written 
something,” Overton said. “But I didn’t feel it would 
have contributed to the law and I didn’t have time in 
that context.” 

“Now I dissent without an opinion more than I want 
to,” said Justice Hatchett. 

This sacrifice is made so that justices will have more 
time to write assigned opinions, but all of them 
continue to fear that the quality of their published 
opinions is suffering. 


Some See Improved Quality 


Yet some observers do not see that feared erosion of 
quality. In fact, some see a distinct improvement . 

“The most obvious difference in the last four or five 
years is in the quality of opinions,” said Florida State 
Law Professor Patricia Dore. “We're finally getting 
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well-reasoned, well-thought out opinions rather than 
something from on high.” 


Law Professor David F. Dickson, also from Florida 
State, agreed: “We've got some people there now who 
are better writers, better students of the law and who're 
interested in doing a better job.” 


“The increasing caseload is a threat to that because 
they won't have time to write the kind of opinions that 
we'd like to see,” Dore said. 


Justice England attributed much of the increase in 
the quality of the court’s opinions to the contest of 
views of its membership, the product of their varied 
backgrounds. “Our mix is tremendous. An appellate 
court works best with diverse views. We're blessed on 
this court with a really good mix of backgrounds.!! He 
pointed to his and Justice Sundberg’s backgrounds 
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as trial lawyers, Justice Hatchett’s as a former assistant 
U.S. attorney, and Justice James E. Alderman’s 
experience as a judge in all tiers of the state court 
system, and Justice Joseph A. Boyd’s years as a Dade 
County commissioner. 


But Justice England views the performance of the 
court more critically than others. He sees himself and 
his brothers becoming “saturated” by the pressure. 
Toward the advent of summer, he said, the justices 
usually begin to get grouchy, irritable. Normally this 
doesn’t happen until June. But the “wearing process” 
started in February this year, he said, with the justices 
showing clear signs of fatigue months before the 
summer recess. 


Intellectual and Emotional Drain Affects Opinions 


This intellectual and emotional drainage results in a 
lack of precision that Justice England considers 
dangerous. It has shown up, he said, in small ways: 
“We've been granting rehearings of written opinions in 
the last four to five months, which is a rare 
phenomenon. That tells me we didn’t perceive 
something.” 

Two recent instances where the court had to recall 
written opinions were in a tax case and an 
environmental protection action known popularly as 
the Green Swamp case, he said. In both the court had 
been asked to clarify examples it made to illustrate 
points of law. “Serious people thought we said 
something that we never intended,” Justice England 
said. “That’s a sign of not having the last 48 hours to sit 
and reflect on what you've written.” 

Stop-gap measures have been instituted to relieve 
some of the pressure. In February 1978 a pool of three 
research aides was divided and each justice acquired a 
second full-time aide. Earlier this year the number of 
days allotted each month for oral argument was cut 
from eight to five, now all in a single week. (Nobody, 
though, is interested in getting entirely rid of oral 
argument. “We don’t have enough oral argument,” 
contended Justice Adkins. “I like a lawyer to lead me 
into a case.”’) 


Cases to Be Computerized 


The most sweeping change so far is in the 
computerization of the docket and the editing part of 
opinion writing. The system, being developed by 
Kathy Shelander of the state court administrator’s 
office, is scheduled to go on line in September. 

An opinion sometimes can go through six, seven or 
eight drafts before it is finally accepted by the court. 
Right now each draft has to be retyped and checked to 
make sure that footnotes are in the proper order. With 
the computer, the secretary won't have to retype the 
whole manuscript. Instead, she can make the necessary 
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changes at the terminal — something that resembles a 
television set perched atop a typewriter — then have 
a printer run off a copy of the revised opinion for 
circulation among the justices, said Ms. Shelander. 


Putting the docket in the computer, which will be 
shared with the Department of Corrections, has two 
benefits. The first advantage is that the clerk, a justice 
or a research aide will be able to summon the case 
history of any action filed with the court. He will get a 
listing of all motions that have been filed, what briefs 
have been received and the like. 


The second function is an index whereby a case 
currently before the court can be compared with 
similar cases once decided by the justices. “Right now 
we don’t even know what issues are pending,” said 
Justice England. “We have no way of finding out until a 
case is argued. There may be some issues that are 
critical and we have to rely on the clerk’s office [to find 
out what they are].” The system will help the justices 
analyze one decision in light of a pending similar issue. 
For example, the court last year decided a case 
challenging §95.11(3)(c), which sets a 12-year 


statute of limitations on the liability of engineers, 


architects and builders for defects in their buildings. 
The court upheld the constitutionality of the statute as 
applied. Yet shortly afterward, the court considered a 
similar, separate action, Justice England said. He said 
the court should have had the chance to consider both 
issues together. 


But the computer cannot relieve the justices of their 
workload. “There’s not much in terms of automatic 
systems that you can do to reduce workload, but you 
can make handling of information much easier,” Ms. 
Shelander said. 

“We have a filing problem as I see it — too many 
cases are coming here,” said Justice Hatchett. “My first 
day on the job, when I walked through the door, there 
were 43 cases waiting for me to vote on. 

“We have to get rid of some jurisdiction.” 

This is what the 19-man Florida Appellate Court 
Structure Commission recommended in March. The 
court by law must review lawyer disciplinary cases, 
Bar admissions, rules of procedure, cases involving the 
death penalty, lower court rulings on the 
constitutionality of statutes and all cases involving the 
Industrial Relations Commission and the Public 
Service Commission. Besides recommending that the 
court tighten the factors by which it will consider writs 
of certiorari, the Commission said the court should not 
directly consider cases from the Industrial Relations 
Commission and Public Service Commission (except 
those involving public utility rates). Rather, these 
should first go to lower courts. 

The Commission also recommended that the judges 
of the district courts of appeal be permitted to sit en 
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banc to thrash out potential conflicts within their 
district. And the Commission recommended that the 
court ask the legislature to create a fifth district out of 
parts of the First, Second and Fourth Districts. (The 
complete Commission’s report is published in this issue 
of the Journal.) 


Rebuilding Public Faith 


Caseload is not the only problem that the justices 
have had to struggle with. Another was rebuilding 
public faith in the court that was damaged in the 
aftermath of the resignations within two days of each 
other in April 1975 of former Justices David L. McCain 
and Hal. P. Dekle. Both men were the objects of a 
legislative impeachment inquiry at the time that 
accused them of using their influence on lower court 
judges to affect the outcome of litigation in favor of 
friends. A Bar referee later found McCain guilty of 
calling a district court judge and a county court judge in 
behalf of friends, and in 1978 he was disbarred by the 
court. 

Although former Justice Richard W. Ervin said that 
the scandal “didn’t in any wise affect the institution of 
the court,” many of the present justices disagreed. 
“There’s no question about that,” said Justice Adkins, 
who was on the court at the time, of the charges’ injury 
to public faith in the court. Justice Sundberg said 
confidence in the court was “at alow ebb, but Id like to 
think that confidence has been restored. Only by 
public acceptance can the court operate.” Chief Justice 
England, who said he ran for the court “because I didn’t 
like the way the court was dispensing justice,” also said 
he believed the court had attained that personal goal of 
restoring confidence in the court. 

Other challenges face the court as well. Some of 
those seen by Justice Hatchett are regulating the 
practice of law in the face of new U.S. Supreme Court 
decisions on lawyer advertising, “better means to 
insure the death penalty is imposed fairly, if at all,” and 
defining what constitutes the practice of law. “How do 
you know when one is practicing law?” he asked, 
referring to recent court decisions on unauthorized 
practice of law. 

A potential challenge to the court’s power to regulate 
the practice of law, granted by the Florida 
Constitution, is gathering over the horizon in 
Washington, D.C. There the Federal Trade 
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Commission is preparing a questionnaire for all state 
bar associations that may be intended as a basis for 
federal regulation of some aspects of state practice. 


Their Future With the Court 


The future plans of most justices revolve around the 
court. Justice Sundberg has no plans beyond his 
present post, and Justice Adkins, 64, squelched rumors 
that he plans to retire soon by saying he intends to 
remain on the court at least until he reaches 70. Justice 
England is less sure. He feels the pressures of inflation 
while trying to raise a family. 

“T don't know if I'll be able to survive it financially,” 
he said, echoing the sentiments of former Justice 
Frederick Karl, who resigned last year after 13 months 
on the bench because he could not meet financial 
obligations on a $43,200 a year salary. “I have four 
daughters, two of whom have just become teenagers 
who might someday want to go to college,” Justice 
England said. 

Justice Hatchett, meantime, is awaiting word on 
whether he will be appointed to a seat on the U.S. Fifth 
Circuit Court of Appeals in New Orleans. He said he 
has had calls from friends who told him they had been 
questioned about him by the FBI, which he said is a 
good omen because investigations of other candidates 
had not yet begun. But he said he is not worrying about 
the prospect of not getting the appointment, having 
watched the selection process for federal judges while 
an assistant U.S. attorney. 

Justice Hatchett’s departure would mean a vacant 
seat on the court — one perhaps that could be filled by 
a woman. Both Justices England and Sundberg 
welcome the possibility. “If she is capable,” Justice 
Sundberg said. Both said they could think of several 
women lawyers in the state who could do the job well, 
but neither would name names, though Justice 
England said that he would do so if asked by the 
Judicial Nominating Commission. 

But of all these issues the most compelling is the one 
that they encounter each day as they hoist brief cases 
up the courthouse steps to their file-laden offices. 
“We're constantly fighting the battle of quality versus 
quantity,” Justice Sundberg said. “The court has to 
ensure the public’s confidence in the legitimacy of 
what we're about — that is, the dispute resolution 
process.” oO 
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Who could possibly know more about 
the devastating effects of reasonable doubt 
— the powerful weapon which can “punch 
holes” in the prosecution’s case — than a 
former District Attorney? 

Very few! 

Now a prominent defense lawyer, David 
Cohen knows from over 20 years experi- 
ence the prosecution’s vulnerable areas 
— and how to use them to inject reason- 
able doubt into every aspect of the trial — 
and all but assure a not-guilty verdict. 

Cohen’s priceless know-how comes to 
you in a fast-paced, down-to-earth Guide 
— How to Win Criminal Cases by Estab- 
lishing a Reasonable Doubt. 

. .. Which shows how you too can “punch 

holes” in the prosecution’s case every time 

— pile up victory after victory — turn to 

your advantage even such “impossible” 

liabilities as: 

e Signed confessions 

e Eye-witness testimony 

e Prosecution’s “experts” 

e Damaging evidence 

You get a step-by-step strategy to achieve 

a not-guilty verdict in the most hopeless 

cases! You see, for instance — 

e 5 questions that make sure each juror 
you select will look for every possible 
reasonable doubt in the prosecutor’s 
case — and stress these doubts to other 
jurors. 

e 3 ways to favorably impress every pros- 
pective juror — including those who 
have not yet been screened. 

e 5 questions never to ask — and why. 

e 10 questions to ferret out a prospective 
juror’s hidden prejudice. 

Selecting the right jury is half the battle 
— but you still have to convince the jurors 
that the prosecutor, has not proved his 
case. Aside from your specific defense, 
there are many ways to influence the jury 
in your favor. 

Cohen shows how to put the jurors at 
ease from your opening address . . . how 
to offset the impression of guilt . . . how to 
treat the judge to win the jury’s respect 
... how to make objections that win you 
points (even when you are over-ruled) .. . 
how to create a courtroom atmosphere 
that enhances your case, multiplies your 
chances of winning every time. 


BUT THAT'S JUST THE 
BEGINNING ... 


Nothing is overlooked. Mr. Cohen 
proves why the advantage is always with 
an alert defense . . . shows how best to 
capitalize on the fact that the prosecution 
has the burden of proof . . . reveals vital 
behind-the-scenes goings on, knowledge 
which can bolster your defense and under- 
mine the prosecutor’s case... provides 
transcriptions of winning case dialogues, 
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HOW TO “PUNCH HOLES” IN THE 
PROSECUTION’S CASE EVERY TIME! 


(by establishing REASONABLE DOUBT) 


plus hundreds of questions to ask and 

statements to make to win a “Not-Guilty” 

verdict from any jury. 

PLUS... you also see how to turn the 
prosecution’s strong points into boom- 
erangs that can completely collapse his 
case, how to — 

e Demolish police officer testimony — 
without antagonizing the witness or 
jury. 

Expose vulnerable spots in testimony, 

or raise doubts about the qualifications 

of physicians, ballistics, narcotics and 
other prosecution “experts.” 

e@ Nullify the introduction of guns, drugs, 
photos, and other threatening evidence. 

e Use Grand Jury evidence to your cli- 
ent’s advantage. 

e Counter-attack eye-witness testimony. 

e Use redirect examination to weaken 
D.A. cross-exam. 

e AND MANY MORE WAYS to create 
the reasonable doubt that requires the 
jury to return a “Not-Guilty’\ verdict 
for your client! 


AND MOST IMPORTANT OF ALL... 


Cohen shows how to make a winning 
summation — how to use it to anticipate 
and minimize the prosecutor’s closing re- 
marks — how to hammer home your strat- 
egy of reasonable doubt at the crucial 
point — tie it all together, and leave the 
jury with no logical choice but a “Not- 
Guilty” verdict for your client. 

This logical, step-by-step strategy is un- 

complicated — unlimited in its application. 
But knowing how to use it is what makes 
the difference between lawyers generally 
and criminal trial masters! And now David 
Cohen proves it to you. 
. . . But don’t take our verdict. Prove it 
to yourself. Simply fill in and return the 
Coupon today — we'll rush you a copy 
of the Guide at once for a FREE 15-day 
examination. 


Name. 


Already in its sixth big printing, David 
Cohen’s extraordinary Guide is helping 
over 10,000 other defense attorneys all 
over America! Why not let it help you? 
Mail the Coupon now! 


MEET DAVID COHEN... 


Mr. Cohen is both a highly successful 
criminal defense lawyer and a former 
Chief Assistant District Attorney. He has 
been a practicing attorney for 20 years, 
has appeared in hundreds of cases, and 
has lectured throughout the United States. 
David Cohen presently practices in Lib- 
erty, New York, and in Margate, Florida. 


Englewood Cliffs, New Jersey 07632 


Please rush me on 15 days free trial David Cohen’s exciting Guide — 
HOW TO WIN CRIMINAL CASES BY ESTABLISHING A REASONABLE 
DOUBT. After 15 days, | will either keep the Guide and remit the price 
of just $49.50 (plus postage & handling) — or return the Guide and 
pay nothing, owe nothing. (This offer saves $10.00 from the regular 
price. The cost of the Guide is, of course, fully tax deductible.) 


PRAISED BY LEGAL EXPERTS 


“Well-written, organized and hard-hitting 
. .. concentrates on the practicalities. ... 
Anyone who tries criminal cases would be 
well-advised to read it.” — William Col- 
son, Colson & Hicks, Miami, Fla. 

“Very effective . . . Mr. Cohen has ren- 
dered a distinct service to the members 
of the bar.’ — The Honorable Joseph 
best Criminal Court of the City of New 


Firm 


Address. 


(please print) 
City State. 


Zip. 
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Introduction 


Report of the on 
Supreme Court Commission 


on the Florida Appellate 
Court Structure 


The Commission was 
created by Chief Justice 
Arthur England and given 
the responsibility to 
recommend “such measures 
as are deemed advisable to 
improve appellate justice 
and promote the efficient 
disposition of cases in the 
appellate courts.” 


Since August 1978, the 
members of the Commission 
have made diligent inquiries 
into the appellate structure 
of this state. We all agree 
that our system of justice 
must be available, 
affordable, deliberative, and 
expeditious. In accom- 
plishing these goals, the 
system must produce fair 
and just results and have an 
image of credibility with the 
public that justice is being 
done. 


Florida should have an appellate 
court system which dispenses only 
the highest quality of justice. This 
fundamental precept guided the 
work of the Supreme Court 
Commission on the Florida 
Appellate Court Structure. Early in 
the Commission’s study, it became 
apparent that any qualitative 
analysis of Florida’s appellate 
courts must begin with an 
understanding of the quantity of 
work they are called upon to do. 

In 1956, when Floridians were 
asked to relieve the Supreme Court 
of an unmanageable caseload by 
creating the district courts of 
appeal, the Supreme Court was 
confronted with a caseload of 
approximately 1200 annual filings. 
In 1978, despite the presence of four 
district courts of appeal, the same 
seven-member Supreme Court was 
asked to consider 2740 cases. In a 
provocative article designed to 
illustrate the effects of the court’s 
caseload on its ability to deliver 
quality justice, Chief Justice 
England estimated: 

[T]he job of dispensing justice requires 
about fourteen hours of each of the 240 
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Report: Recommendation One 


working days of each year. Or, using each of 
the 365 days in a year to perform the work, it 
would require more than nine hours of labor 
each day. Or, at the work rate of eight hours 
each day, these tasks would require 415 days 
a year.! 


The article concludes that shortcuts 
are unavoidable. Significantly, the 
court now faces 600 more cases a 
year than it did when Chief Justice 
England made his projections. 

This volume crisis haunts not only 
the Supreme Court, but the district 
courts of appeal as well. In 1978, 
Florida’s 28 district court judges 
were asked to review almost 10,000 
cases. California’s 56 judges serving 
in its courts of appeal consider 
11,000 cases per year. Simple 
mathematics indicates that 
Florida’s district court judges are 
required to do nearly twice as much 
as their counterparts in California, 
yet a study of the California courts 
of appeal reflected that its judges 
were unable to cope effectively 
with their caseload.? 

Many scholars and judges have 
attempted to identify the reasons 
for burgeoning appellate dockets. 
A few suspected causes are 
increased urbanization, an 
expanded litigation consciousness, 
the enactment of more and 
complex legislation, and a 
substantial increase in criminal 
appeals over the past decade and a 
half. Internally, Florida’s appellate 
courts have acted to streamline the 
appellate process in an effort to 
meet the increased demand for 
their services. Oral arguments are 
granted to litigants less frequently 
and, when granted, are shorter in 
length; the courts have come to rely 
on larger staffs; the district courts 
dispose of more cases without 
written opinions. There are limits, 
however, to the economies which 
courts may adopt without a 
concomitant departure from our 
common law tradition. As one 
commissioner suggested, the job of 
deciding appeals requires a certain 
amount of time for quiet reflection, 
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a “time for looking out of 
windows.” Congestion in our 
courts threatens to deny our 
appellate judges the time they so 
vitally need to give each litigant a 
full and fair review on appeal. 
Other systemic evils are 
promoted by a court which has too 
little time to do its work. Excessive 
reliance on staff reduces judicial 
accountability. Of increased 
likelihood is the bane known as the 
“one-judge” opinion which results 
when a busy court fails to consider 
each case as a collegial body but 
rather permits an opinion to reach 
publication without each member 
of the panel having reviewed its 
content and affirmed it 
intelligently. An overcrowded 


docket causes inevitable delay, “an ~ 


unqualified evil.”4 Delay forces 
courts to hasten their decisions to 
enable them to reach other cases 
awaiting decision. Delay “increases 
the pressure for settlement and 
improves the bargaining position of 
undeserving litigants who are 
sheltered by it.”5 

These are the problems 
presented by sheer volume in 
Florida’s courts today. If we are to 
realize our initial thesis, the delivery 
of justice of the highest quality, 
change is needed. Following are the 
Commission’s recommendations 


for implementing several measures 
designed to ease the current 
pressures on Florida’s appellate 
courts. 


Recommendation One 


The Commission recommends the 
establishment of a fifth district court 
of appeal and the creation of a 
sufficient mumber of additional 
district court of appeal judges to 
reduce the caseload to a number not 
to exceed 250 cases per judge. 

The Commission proposes that the 
Supreme Court certify a need for and 
the legislature amend Chapter 35, 
Florida Statutes, to create a new fifth 
district by removing Marion County 
and the Seventh Circuit from the First 
District Court of Appeal, removing 
the Fifth and 10th Circuits from the 
Second District Court of Appeal, 
removing the Ninth and 18th Circuits 
from the Fourth District Court of 
Appeal, and placing the above 
circuits in a new district. The newly 
created district should be designated 
the Second District; the remainder of 
the existing Second District should 
be redesignated the Fifth District. See 
maps of the existing and proposed 
district court alignment. 

The Commission further 
recommends that the five Second 
District judges residing in 
Hillsborough County should be 
considered judges of the new Fifth 
District which encompasses 
Hillsborough County; the two 
Second District judges residing in 
Polk County should be considered 
judges of the new Second District 
which encompasses Polk County; the 
one Fourth District judge residing in 
Orange County should be 
considered a judge of the new 
Second District which encompasses 
Orange County. The Supreme Court 
should certify to the legislature a 
need for additional judges in each of 
the five districts necessary to reduce 
the caseload per judge as 
recommended, and the legislature 
should amend Chapter 35 to 
effectuate the court's certification. 


e Justification. The primary 
function of the district courts of 
appeal is to provide Florida’s 
litigants with a meaningful 
appellate day in court as a matter of 
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right. Unlike the jurisdiction of the 
Supreme Court, which is largely 
discretionary, the district courts’ 
jurisdiction is largely mandatory. 

Article V, §4(b)(1), Florida 
Constitution, provides: “District 
courts of appeal shall have 
jurisdiction to hear appeals, that 
may be taken as a matter of right, 
from final judgments . . . of trial 
courts, . . . not directly appealable 
to the supreme court ... .” Because 
the district courts are not free to 
choose the cases they hear, solutions 
to an overcrowded docket are 
limited. The burden of having too 
much work to do can be alleviated 
only by adding more judges or 
creating more courts. The 
Commission, after months of 
careful study of caseloads, 
population projections, road 
networks, and geography, has 
achieved a careful blend of the two 
curative measures. 

A simple review of the numbers 
highlights the necessity for 
additional judicial manpower in the 
district courts. Our district courts 
are asked to review nearly twice as 
many cases as similar courts in 
Michigan and Illinois handle each 
year. California, a much larger 
state, generates only 1,500 more 
cases for its courts of appeal than 
Florida does, but California 
allocates twice as many judges to 
hear them. 

Since 1968 the district courts’ 
caseload has increased sub- 
stantially: 


Total Total 
District Filings Filings 

1978 1968 
First 1989 607 
Second 2332 651 
Third 2422, 1130 
Fourth 2823 778 
Total 9566- 3166 


In the intervening 10 years 
Florida has added eight district 
court judges, increasing the size of 
each court from five to seven 
members. Yet the actual workload 
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per judge is far greater today thanit 
was 10 years ago: 


Cases Cases 
District per Judge per Judge 

1978 1968 
First 284 121 
Second 333 130 
Third 346 226 
Fourth 403 156 


The phrase “cases per judge” 
means cases in which an individual 
judge has primary responsibility. 
Because the district courts decide 
cases in panels of three, each judge 
must render a reasoned, studied 
decision in three times the number 
of cases for which he has primary 
responsibility. 

As an aid to the Commission’s 
understanding of the problems 
facing appellate courts nationwide, 
testimony was heard from 
Professor Maurice Rosenberg of 
Columbia _ University. Professor 
Rosenberg is the co-author with 
Daniel J. Meador, deputy attorney 
general of the United States, and 
Paul D. Carrington, dean of Duke 
University College of Law, of a 


teading study on appellate 


systems. These authors suggest 
that a district court of appeal judge 
has primary responsibility for no 
more than 100 full appeals per year. 
Although the caseload per judge of 
our district courts was not far 
removed from that goal 10 years 
ago, that figure under present 
circumstances seems unattainable. 

Aside from sheer numbers, other 
problems face litigants pursuing 
appeals to the various district 
courts. As presently aligned, two 
rapidly growing areas are far 
removed from district head- 
quarters. Appeals originating in the 
Fort Myers area are heard in 
Lakeland; those originating in the 
Orlando area are heard in West 
Palm Beach. Both are significant 
trips for the litigants involved. Poor 
roads prevent the transfer of the 
Fort Myers area to the Fourth 
District, while a caseload 


imbalance blocks the transfer of the 
Orlando area to the Second District 
which also serves the Tampa Bay 
area. 

The Third District poses a unique 
problem. Comprised solely of 
Dade and Monroe Counties, the 
Third District cannot be helped by 
realignments of district boundaries 
as a quick perusal of a map of 
Florida reveals. Splitting of circuits 
between districts has proven 
inadvisable in the Fifth Circuit, 
which is presently divided between 
the First and Second Districts. In a 
more urban area such as the 11th 
Circuit, such a move seems even 
less desirable. 

In his charge, the Chief Justice 
asked the Commission to look 
ahead to the Florida that will exist in 
several years. A glimpse of Florida’s 
future mandates prompt action to 
revamp our districts: 


Population Projections 


Percentage 
District 1978 2000 Increase 
First? 2,194,700 3,227,600 47 
Second® 2,358,800 4,707,800 57 
Third® 1,530,600 2,138,600 39 
Fourth’? 2,544,000 4,105,900 61 
Total 8,628,100 13,179,900 52 


Although the entire state is 
destined for increased growth, the 
areas now encompassed in the 
Second and Fourth Districts will 
expand more quickly and 
dramatically. 

The Commission’s solution 
should resolve the problems 
outlined above for the present and 
provide sufficient flexibility to 
meet population or caseload shifts 
which may arise in the future. (See 
chart pages 281 and 285.) 

By creating a sufficient number 
of additional judgeships, 
complementing the existing 28 
district court judges, to achieve a 
caseload not to exceed 250 cases per 
judge, the legislature can ensure 
that litigants will argue appeals to 
judges who have time to consider 


277 


~ 


Report: Recommendation Two 


them fully. Caseloads should be 
monitored periodically to avoid the 
crisis currently facing our courts. 
The figure of 250 reflects the 
practical reality that many cases 
may be disposed of routinely, yet 
strives to reduce the number of 
substantial appeals to levels which a 
single judge can be expected to 
handle effectively. Experience may 
reveal that the caseload per judge 
should be reduced even further, but 
a maximum of 250 cases will 


significantly improve existing 
conditions. 

The creation of the recom- 
mended fifth district will ease the 
travel problems for the areas which 
are now troubled without creating 
new ones. For example, the 
Orlando and Volusia County area 
practitioners will have easy access 
to Lakeland via Interstate 4. 

The combination of adding 
judges and redistricting should 
produce the following results: 


Appellate Structure Commission Proposal 


Total Cases 
Without Workmen’s With Workmen’s 
District Compensation Appeals Compensation Appeals 
First 1735 1890 
Second 1492 1694 
Third 2422 2723 
Fourth 1970 2271 
Fifth 1947 2142 
Cases Per Judge 
Without Workmen’s With Workmen’s 
Proposed Number Compensation Compensation 
District of Judges Appeals Appeals 
First 247 270 
Second 6 248 282 
Third 10 242 272 
Fourth 8 246 283 
243 267 


Fifth 8 


These tables are prepared with 
the anticipation that Recommenda- 
tion Three will become a reality. 
Thus, the effect of incorporation of 
workmen’s compensation appeals 
into the district courts is projected. 
It must be emphasized, however, 
that the need for new judges and a 
fifth district is wholly independent 
of Recommendation Three. The 
chart entitled “Cases per Judge” 
indicates that if workmen’s 
compensation appeals are 
transferred from the Industrial 
Relations Commission to the 
district courts, additional judges in 
excess of the proposed number of 
judges will be needed to meet the 
250 cases-per-judge level. Finally, 
as these charts reveal, the only relief 
which can be provided for the 
Third District is the creation of 
extra judgeships. 

TheCommission proposal is also 
sound from a population 
standpoint, achieving a fair balance 
among the districts: 


Population Projections 


Percentage 
District 1978 2000 Increase 
First 1,774,300 2,581,300 45 
Second 1,548,700 2,401,800 55 
Third 1,530,600 2,138,600 39 
Fourth 1,665,500 2,768,200 66 
Fifth 2,109,000 3,290,000 52 
Total 8,628,100 13,559,000 52 


The Commission considered the 
possibility of further redefinition of 
district boundaries or creation of 
additional courts and concluded 
that five district courts of appeal 
should be the limit. In the future as 
courts expand, Florida should 
consider moving to divisions within 
the districts similar to the system 
presently in operation in California. 


e Implementation. To implement 
this recommendation, the Supreme 
Court, under Article V, §9, Florida 
Constitution, must certify to the 
legislature the need for additional 
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judges and the creation of the Fifth 
District Court of Appeal in 
accordance with the specific 
proposal set forth in Recom- 
mendation One. Upon certification 
of such a need, the legislature may 
implement the Supreme Court’s 
findings by appropriate legislation. 


Recommendation Two 


The Commission recommends the 
adoption of a new appellate rule 
authorizing the district courts of 
appeal to sit en banc to resolve 
intradistrict conflicts of decisions or 
to consider cases of exceptional 
importance. 


e@ Justification. The purpose of the 
proposed recommendation is to 
provide a formal procedural 
mechanism to permit the district 
courts to settle conflicts of decisions 
arising within the same district and 
to speak with one voice as a court on 
matters of exceptional importance. 

Presently, the district courts hold 
ad hoc conferences to discuss 
problems of conflicts between 
panels and to determine whether a 
panel should recede from a prior 
written opinion of the court. This 
proposal will formalize that process 
and provide a method for securing 
the input of counsel to resolve cases 
worthy of en banc determination. 

Although conflicts of decisions in 
cases decided by the same district 
court do not often arise, this 
recommendation will serve the dual 
purpose of reducing the Supreme 
Court’s workload and furthering 
the goal of making the district 
courts the courts of last resort in 
most instances. 

The Commission has carefully 
studied a possible constitutional 
infirmity in the en banc rule. Article 
V, §4(a), Florida Constitution, 


provides: “Three judges shall be 
necessary to a decision.” This 
provision might be construed to 
mean that district courts cannot 
constitutionally sit in panels larger 
than three 


judges. The Com- 
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mission’s studied opinion, however, 
is that such a rigid construction of 
Article V, §4(a) is neither required, 
nor is it the most reasonable. 

A memorandum of law prepared 
in 1961 by Charles A. Carroll, 
former judge of the Third District 
Court of Appeal, addressed this 
issue. Judge Carroll concluded that 
this constitutional provision sets 
only a minimum standard and does 
not prohibit en banc review by 
district courts of appeal. Notably, a 
similar construction of a federal 
statute was necessary to permit 
federal circuit courts to hear cases 
en banc. The Commission adopts 
Judge Carroll’s well-reasoned 
memorandum and incorporates it 
as part of this recommendation. 
(See Appendix A.) 


@ Implementation. The Com- 
mission recommends adoption of 
the following appellate rule: 


RULE 9.331. DETERMINATION 
OF CAUSES BY A DISTRICT 
COURT OF APPEAL EN BANC 

(a) En Banc Matters: Generally. 
A majority of a district court of 
appeal may order that an appeal or 
other proceeding pending before 
the court be heard or reheard en 
banc. A district court of appeal en 
banc shall consist of the judges in 
regular active service on such court. 
En banc hearings and rehearings 
are not favored and ordinarily will 
not be ordered except (1) when 
such consideration is necessary to 
maintain uniformity in the court’s 
decisions, or (2) when the 
proceeding involves a question of 
exceptional importance. 

(b) Hearings En Banc. A 
hearing en banc may be ordered 
only by a district court of appeal on 
its own motion. A party may not 
request an en banc hearing, and a 
motion seeking such a hearing will 
be stricken. 

(c) Rehearings En Banc. A 
rehearing en banc may be ordered 
by a district court of appeal on its 
own motion or on motion of a party. 


Within the time prescribed by Rule 
9.330 for filing a motion for 
rehearing, a party may move for an 
en banc rehearing solely on the 
ground that such consideration is 
necessary to maintain uniformity in 
the court’s decisions; a motion 
based on any other ground will be 
stricken. A vote will not be taken on 
such motion unless requested by a 
judge on the panel which heard the 
cause, or by any judge in regular 
active service on the court; 
provided, that nonpanel judges are 
under no obligation to consider 
such motion unless a vote is 
requested. 

(1) Required Statement 
for Rehearing En Banc. A rehearing 
en banc is an_ extraordinary 
proceeding. In every case the duty 
of counsel is fully discharged 
without filing a motion for 
rehearing en banc unless the 
criterion set forth above is clearly 
met. In such instance, the above 
motion when filed by counsel shall 
contain the following statement: 


I express a belief, based on a 
reasoned and_ studied 
professional judgment, that 
the panel decision is contrary 
to the following decision(s) of 
this court and that a 
consideration by the full court 
is necessary to maintain 
uniformity of decisions in this 
court: (citing specifically the 
case or Cases). 


/s/ 
(2) Formal Order on 
Rehearing En Banc. An order ona 
motion for rehearing en banc will 
not be entered unless a rehearing en 
banc is granted. Such order may 
limit the issues to be reheard, 
require the filing of additional 
briefs, or set the cause down for 
additional argument. 


Commentary: This rule is patterned after 
the en banc rule of the federal Fifth Circuit 
Court of Appeals, and should be sparingly 
used. 

Subsection (a) provides that a majority 
vote of a district court is necessary to set a 
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case for hearing or rehearing en banc. All 
judges in regular active service, not excluded 
for cause, will constitute the en banc panel. 
Counsel are reminded that en banc 
proceedings are extraordinary and will be 
ordered only in the two narrow enumerated 
circumstances. The first ground, 
maintenance of uniformity in the court’s 
decision, is the equivalent of decisional 
conflict as developed by Supreme Court 
precedent in the exercise of its conflict 
certiorari jurisdiction. The district courts are 
free, however, to develop their own concept 
of decisional uniformity. The second ground, 
questions of exceptional importance, may on 
occasion overlap with “questions of great 
public interest”—the basis for certifying 
questions to the Florida Supreme Court. The 
two concepts, however, are not necessarily 
coextensive. In determining whether a 
question is of exceptional importance, the 
district courts should consider whether the 
issue: (1) affects a significant number of 
persons other than the parties to the 
litigation; (2) creates uncertainty regarding 
the duties and responsibilities of public 
officers; (3) creates doubt concerning 
interests acquired in reliance on prior 
decisions; (4) is significant to the 
administration of law; (5) is likely to be 
recurring; and (6) is inconsistent with 
established principles of settled law. 

Subsection (b) provides that hearings en 
banc may not be sought by the litigants; such 
hearings may be ordered only by the district 
court sua sponte. 


Subsection (c) governs rehearings en 
banc. A litigant may apply for an en banc 
rehearing only on the ground that an 
intradistrict conflict of decisions exists. Once 
a timely motion for rehearing en banc is 
filed, the three judges on the initial panel 
must consider the motion. A vote of the 
entire court may be initiated by any single 
judge on the panel. Any other judge on the 
court may also trigger a vote by the entire 
court, but nonpanel judges are not required 
to review petitions for rehearing en banc 
until a vote is requested by another judge. 
The court may on its own motion order a 
rehearing en banc on either of the 
enumerated grounds in subsection (a). 

Subsection (c)(1) requires a_ signed 
statement of counsel certifying a bona fide 
belief that an en banc hearing is necessary to 
ensure decisional harmony within the 
district. 

Subsection (c)(2) is intended to prevent 
baseless motions for en banc rehearings from 
absorbing excessive judicial time and labor. 
The district courts will not enter orders 
denying motions for en banc rehearings. If a 
rehearing en banc is granted, the court may 
order briefs from the parties and set the case 
for oral argument. 


Recommendation Three 


The Commission recommends the 
following revision of the existing 
workmen’s compensation system: 

(A) All contested or controverted 
workmen’s compensation claims 
should be adjudicated in the circuit 
courts rather than by judges of 
industrial claims (JIC); 

(B) The existing judges of 
industrial claims should be abolished 
and at least a like number of circuit 
judge positions should be 
established to absorb the additional 
caseload; 

(C) Special divisions within the 
circuit courts should be authorized to 
handle workmen’s compensation 
claims; 

(D) The Industrial Relations 
Commission (IRC) should be 
abolished, and appeals from 
workmen’s compensation cases 
should proceed to the district court of 
appeal in the district where the injury 
occurred. Additional district court 
judges should be appointed to 
absorb the additional appellate 
caseload. 

lf recommendations 3(A)-(C), 
abolishing the judges of industrial 
claims and transferring workmen's 
compensation cases to the circuit 
courts are not obtainable, then the 
Commission urges that recom- 
mendation 3(D) be implemented 
separately. 


e Justification. This recom- 
mendation has several beneficial 
objectives. First, by clothing judges 
who preside over workmen’s 
compensation cases with 
constitutional status under Article 
V, Florida Constitution, judicial 
independence will be fostered. 
Second, by recognizing these cases 
as judicial rather than adminis- 
trative in nature claimants will be 
guaranteed a meaningful “day in 
court.” Third, creating specialized 
divisions within the circuits will 
encourage speedy and efficient 
disposition of these cases and the 
development of expertise within 
the circuit courts to maintain the 


quality of review which claimants 
now receive from judges of 
industrial claims. Fourth, placing 
appellate jurisdiction over appeals 
in these cases within the district 
where the injury occurred will 
reduce the cost of travel, and avoid 
the problems which specialized 
appellate courts encourage. Fifth, 
the Supreme Court’s docket will be 
reduced by removing an entire class 
of cases which the court is now 
required to review. 

Subsection (A) of this proposal 
was prompted by a review of the 
actual work performed by JICs. 
Amounts in controversy in 
workmen’s compensation cases are 
frequently substantial. Although 
the “comp” system is in substance 
judicial in nature rather than 
administrative, the judges who 
preside in this area of the law are 
not governed by Article V of the 
Florida Constitution. To best 
ensure judicial independence and 
freedom from political pressures, to 
the true benefit of workers, 
employers and insurance carriers 
alike, compensation claims should 
be incorporated into the circuit 
courts. 

Although the Workmen’s 
Compensation Section of The 
Florida Bar recently passed a 
resolution opposing absorption of 
the entire “comp” system into the 
circuit courts, it supports granting 
JICs judicial status. The Conference 
of Judges of Industrial Claims 
unqualifiedly recommends _ that 
JICs become circuit judges, and the 
Board of Governors of The Florida 
Bar favors granting JICs Article V 
status and integrating the system 
into the circuit courts. JICs are 
presently appointed by the 
Governor and are reviewed at the 
end of each term of office by a 
judicial nominating commission. 
Thus, although JICs_ perform 
substantially the same tasks as 
circuit judges, the people of the 
state do not elect their JICs. 
Absorption of the JICs into Article 
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V and the circuit courts would 
eliminate this method of selection 
and tenure which is far removed 
from public scrutiny. 

Subsection (B) of this 
recommendation is not intended as 
a Commission finding concerning 
the quality of work which the 
existing JICs perform. Rather, since 
JICs are not under the judicial 
article but are administrative 
officers of the executive branch, 
they cannot be “grandfathered” 
and transferred directly into the 
circuit courts as many judges of 
civil and criminal courts of record 
were following the amalgamation 
of those courts into the circuit 
courts in 1972. The Commission 
thus recommends abolition of the 
JICs and suggests that the Governor 
carefully consider appointing 
existing JICs to the newly created 
circuit judgeships to best utilize 
their expertise in this area of the law 
developed over the years. Existing 
JICs will have the option of seeking 
appointment to the circuit bench 
through the present judicial 
nominating system. 

Subsection (C), suggesting the 
creation of workmen’s compen- 
sation divisions within the circuits, 
recognizes that during a transition 
period a new body of law must be 
mastered by the circuit judges. 
Divisions should assist in 
maintaining an efficient and speedy 
system of serving workers having 
compensation claims. 

By recommendations 3(A)-(C), 
the Commisison in no way suggests 
a departure from the traditional 
foundation of workmen’s 
compensation laws. As Mr. Justice 
Thornal, writing for the Florida 
Supreme Court in Fireman’s Fund 
Insurance Co. v. Rich," stated: 
The policy of workmen’s compensation law 
is to provide a prompt and expeditious 
forum to adjudicate the claims of workmen 
injured in the course of their employment. 
Within the memory of many of us, the 
industrially injured worker was formerly 


required to travel the laborious path of 
recovery in the common law courts. He was 


VOLUME 53, NUMBER 5, MAY 1979 


Appellate Structure 
Commission Proposal 


Total Cases 
Without With 
Workmen’s Workmen’s 
Comp. Comp. 
Appeals Appeals 
Ist 1733 1890 
2nd 1492 1694 
3rd 2422 2723 
Cases per Judge 
Proposed Without With on, 
Number of Workmen's Workmen’s 
Judges Comp. Appeals Comp Appeals 
Ist 7 QAT 270 
2nd 6 248 282 
3rd 10 242 272 
4th 8 246 283 
5th 8 243 267 
Population Projections 
1978 2000 % Increase 
Ist 1,774,300 2,581,300 45 
2nd 1,548,700 2,401,800 55 
3rd 1,530,600 2,138,600 39 
4th 1,665,500 2,768,200 66 
5th 2,109,000 3,290,000 55 
Total 8,628,100 13,179,900 52 
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compelled to prove negligence. He faced the 
fellow servant rule, the foreseeability test 
and the doctrine of assumption of risks. The 
employer had the burdensome 
responsibility of defending against a 
multitude of claims, employing counsel and 
protecting himself against each separate 
industrial claim as it arose. Finally, employer 
and employee saw the wisdom of a system 
that would eliminate the technicalities of 
both claims and defenses. Fault as an 
element was removed. A ceiling was put on 
recovery, measured by earnings and extent 
of injury. A liberal, remedial approach 
replaced the stringency of the common law 
as a solution to a social and economic 
problem aggravated by the _ industrial 
ape... 

The Commission studied several 
alternatives before concluding that 
the Industrial Relations Com- 
mission (IRC) should be abolished, 
and appeals in workmen’s 
compensation cases should be 
apportioned among the district 
courts, as recommended by 
subsection (D). 

The Commission’s initial concern 
was to determine a method for 
removing review of IRC orders 
from the Supreme Court’s docket. 
In 1978 the number of petitions for 
certiorari filed in the Supreme 
Court seeking review of IRC orders 
doubled the previous year’s total. 
Forecasted increases in population 
and _ statewide _industrialization 
suggest that this class of cases will 
continue to expand. The issues 
presented in most IRC cases, 
however, are rarely of statewide 
import or otherwise deserving of 


the attention of the state’s highest 
court. 

The Commission considered 
creating a specialized statewide 
court of appeals to hear appeals 
from judges of industrial claims. 
This approach would in actuality 
transform the Industrial Relations 
Commission into a court. This 
option, however, was _ rejected 
because of a desire to avoid the 
specialized court syndrome. 

Although the workmen’s 
compensation field has been 
traditionally segregated from the 
mainstream of Florida’s judicial 
system, perpetuation of that 
tradition is no longer justified. 
Equally valid arguments for 
separate courts could be made by 
practitioners who specialize in 
juvenile, criminal, general civil, and 
probate and guardianship cases. All 
are governed by separate statutes 
and rules. Such a fragmented 
approach, if applied to each of 
these areas, would complicate the 
law and confuse the _ public. 
Significantly, the people of this 
state rejected the philosophy of 
specialized courts when they voted 
to consolidate our trial court system 
in 1972. Having considered the 
merits of both sides of this question, 
the Commission strongly urges 
complete integration of workmen’s 
compensation appeals into the 
district courts of appeal. 

The specialized courts issue is 
discussed further in this report's 
conclusion. For a projection of the 
effect the transfer of workmen’s 
compensation appeals will have on 
the district courts’ work, see the 
chart on page 

This proposal will require the 
creation of additional district court 


judgeships to handle the transferred 
cases. In filling these vacancies, the 
Governor should consider 
appointing existing IRC commis- 
sioners to the appellate bench to 
provide the district courts with 
experience in this field of law. 


Implementation. Implemen- 
tation of this recommendation will 
not require a constitutional 
amendment but will necessitate a 
coordinated effort both by the 
legislature and the Supreme Court. 
Legislation transferring workmen’s 
compensation jurisdiction to the 
circuit courts and abolishing the 
JICs and the IRC will be necessary. 
The Supreme Court must certify to 
the legislature the need for 
additional judicial manpower in the 
circuit courts and district courts. 
The court’s certification must then 
be approved and adopted by the 
legislature. 


Recommendation Four 


The Commission recommends that 
the Florida Supreme Court exercise 
greater restraint and be more 
definitive in the exercise of its 
jurisdiction, and assume greater 
control of its docket by (a) amending 
Florida Rule of Appellate Procedure 
9.030 to limit the exercise of its direct 
appellate jurisdiction to cases 
involving substantial constitutional 
questions; (b) amending Rule 9.030 
to limit the exercise of its 
constitutional certiorari jurisdiction 
by emphasizing the discretionary 
nature of the writ and listing several 
factors which the court will consider 
in screening petitions for writs of 
certiorari; (Cc) amending Rule 9.100 to 
limit the exercise of “all writs” power 
to cases in which the Supreme Court 
has already acquired jurisdiction on 
an independent basis. 

The Commission further 
recommends that the Supreme Court 
be given the power to issue writs of 
common law certiorari, either by 
constitutional amendment to Article 
V or by a clarifying construction of 
the present constitution and 
amendment to the appellate rules. 
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e@ Justification. A review of the 
quantity of the court’s work during 
the past year leads to the 
inescapable conclusion that it has 
too much to do. At year’s end, the 
court’s docket had swelled by 244 
cases over the final tally at the end 
of 1977, meaning that the court was 
unable to keep pace with the 
demands placed on it. To remedy 
this situation, Chief Justice England 
urged that the Commission 
carefully consider recommending a 
wholesale revision of Article V, 
Florida Constitution, to vest the 
Supreme Court with wholly 
discretionary jurisdiction except for 
death penalty appeals. The 
Commission has concluded that 
such a departure from our existing 
constitutional framework is 
unnecessary. 

For the Chief Justice’s proposal 
to achieve the desired result of 
reducing the court’s workload 
significantly, the court must 
exercise a degree of self-restraint 
which it has not done in the past. 
This same requisite measure of self- 
discipline, if applied to the existing 
jurisdictional scheme, should 
achieve the same desired end 
without the attendant instability in 
the appellate court system which 
would follow such a dramatic 
revision. 

The Commission urges, in the 
strongest possible terms, that the 
court reconsider its role within 
Florida’s appellate system. To serve 
the state effectively as its highest 
judicial tribunal, the Supreme 
Court must consider only cases 
which substantially affect the law 
of the state. The present justices of 
the Florida Supreme Court should 
weigh carefully the words of 
former United States Supreme 
Court Justice Harlan Stone: 


The Supreme Court ought to devote itself to 
the consideration of cases involving 
important public questions, that its time and 
energy ought not to be absorbed in hearing 
and deciding cases merely to provide an 
unsuccessful litigant with further 
opportunity for delay, or to give him another 
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chance, or where the issue is not doubtful or 
has plainly been considered and adequately 
dealt with by a competent appellate 
tribunal.!° 

These words reflect the role which 
the Commission envisions for the 
Florida Supreme Court. To fulfill 
this function, the district courts 
must be recognized as the court of 
last resort for the vast majority of 
litigants in this state. The concept of 
finality attaching to decisions of the 
district courts of appeal has been a 
difficult notion to accept for the 
court that sits at the apex of our 
system. It must be fully embraced 
by the court, however, if it is to 
assume the role of a true 
policymaking court. 

To assist the court in shifting its 
focus from the problems of 
individual litigants and from the 
practice of granting “second 
appeals,” the Commission has 
suggested several amendments to 
the appellate rules which are 
intended to guide the court and 
inform the bar and the public of the 
proper role of the Supreme Court. 


e@ Implementation. The Commis- 
sion urges the adoption of the 
proposed amendments to court 
rules to define and limit the court’s 
power to hear appeals in cases 
passing on the validity of statutes or 
construing a constitutional 
provision; to restrict the use of its 
power to issue writs of certiorari 
pursuant to Article V, §3(b)(3), 
Florida Constitution; and to restrict 
the exercise of the “all writs” power. 

Concerning the power to issue 
the writ of common law certiorari, 
the Commission was split on the 
method for best implementing its 
recommendation. On one hand, a 
strong plurality of the commission 
opined that in view of the court’s 
clear statements in several cases 
that it is powerless to issue “so- 
called common law writs of 
certiorari,” the constitution must be 
amended to create the power. (See 
Commissioner Adams’ memoran- 
dum at Appendix B.) 


On the other hand, a small 
minority of the Commission 
suggests that the power to issue 
these writs has always been vested 
in the court, that in practice the 
court issues the writ without 
expressly naming it as such, and in 
the absence of an express 
constitutional denial of this power 
the Supreme Court has inherent 
supervisory powers of which the 
common law writ is a part. This 
faction maintains that the 
existence of this power may be 
clarified for the practicing bar 
through an appellate rule. 

Finally, a third group of 
Commissioners contends that the 
ultimate decision regarding 
implementation of this suggestion 
rests with the Supreme Court and 
favors recommending only the 
policy determination that the court 
should ideally have the power to 
issue the writ of common law 
certiorari. 

The appellate rules with 
proposed revisions italicized 
follow, with footnotes omitted: 


RULE 9.030. JURISDICTION OF 
COURTS. 


(a) Jurisdiction of supreme court. 
(1) Appeal jurisdiction. 
(A) The supreme court shall 
review, by appeal: 


Neuropsychology 


Laboratories 
Assessment of brain damage and 
consequent vocational, intellectual 

and personality deficits. 

Highland Park West Broward Mental 
General Hospital, Health Services, 7380 
1660 Northwest 7th Ct., N.W. 5th St., Plantation, 
— FL 33136 FL 33317 


Telephone: 
(305) 324-8111 - Ext. 245 (305) 792-5030 


2 
i 
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Report: Recommendation Four 


(i) final orders of courts 
imposing sentences of death; 

(ii) final orders of trial 
courts and decisions of district 
courts of appeal initially and 
directly passing on the validity of a 
state statute or-a federal statute or 
treaty, or construing a provision of 
the state or federal constitution, 
provided that the supreme court 
will not review such orders by 
appeal unless the constitutional 
issue involved is substantial. While 
the considerations mentioned in this 
rule are neither controlling nor 
exclusive, the court will, in 
determining whether a_ consti- 
tutional issue is substantial, 
consider: 


(1) Whether the lower 
tribunal has declared invalid a 
statute of statewide application; 

(2) Whether there exist 
nonconstitutional issues which 
might serve a more adequate 
ground for resolving the dispute; 

(3) Whether the issue is 
involved in other cases pending in 
the lower tribunal; 

(4) Whether the issue is 
of continuing importance; 

(5) Whether the precise 
constitutional issue has been 
previously decided by the court. 

(B) When provided by 
general law, the supreme court shall 
review, by appeal: 


SCIENTIFIC ASSISTANCE 
IN LITIGATION 


PRODUCT LIABILITY 
POLLUTION 
ARSON / BALLISTICS 


Modern and fully equipped laboratory 
on premises. Qualified Analysts, Chem- 
ists and Engineers. Experience prepar- 
ing and presenting expert testimony. 


KEY LABORATORIES, INC. 
2636 Walnut Hill Lane, Suite 275 
Dallas, Texas 75229 
214/350-5841 


(i) final orders of courts 
imposing sentences of life 
imprisonment; 

(ii) final orders entered in 
proceedings for the validation of 
bonds or certificates of 
indebtedness. 


The recommended amendment. 


to Florida Rule of Appellate 
Procedure 9.030(a)(1)(A) does not 
affect the court’s duty to hear direct 
appeals from trial court orders 
imposing the death penalty or from 
bond validation proceedings. Nor 
does it address the possibility of 
expanded appellate jurisdiction by 
general law to include appeals from 
orders imposing life imprisonment. 
The Commission suggests no 
change in these classes of cases. 

This amendment is intended to 
codify existing case law 
interpreting the court’s duty to hear 
appeals from cases passing on the 
validity of state statutes, federal 
statutes and treaties, and from cases 
construing the state or federal 
constitution. When appeals are filed 
in the Supreme Court on either of 
these jurisdictional bases in cases 
involving colorable, insubstantial or 
frivolous constitutional claims, the 
court will transfer these cases to the 
district courts for disposition. 
Recently, in Coffin v. State,'4 the 
court cautioned practitioners 
against filing frivolous appeals in 
the Supreme Court because 
insubstantial constitutional issues 
often obscure other more 
significant trial errors. The court 
encouraged appellees to file 
motions to dismiss or transfer these 
types of appeals. 

The proposed rule lists five 
nonexclusive factors which the 
court will consider in reaching a 
determination of substantiality of 
an issue. These guidelines should 
assist the Bench and the Bar in best 
utilizing this jurisdictional path to 
the Supreme Court (proposed 
revisions are italicized, footnotes 
are omitted from the original rule). 


RULE 9.030. JURISDICTION OF 
COURTS 


(a) Jurisdiction of supreme court. 
(2) Certiorari Jurisdiction. The 
certiorari jurisdiction of the 
supreme court may be sought to 
review: 
(A) decisions of district 
courts of appeal that: 

(i) affect a class of 
constitutional or state officers; 

(ii) pass upon a question 
certified to be of great public 
interest; 

(iii) are in direct conflict 
with a decision of any district court 
of appeal or of the supreme court 
on the same point of law; 

Review by writ of certiorariis not 
a matter of right. The supreme 
court will determine as a matter of 
sound judicial discretion whether to 
exercise its constitutional certiorari 
jurisdiction to review a decision of a 
district court of appeal. While the 
considerations mentioned in this 
rule are neither controlling nor 
exclusive, the court will, in 
determining whether a decision is 
sufficiently important to warrant 
review by certiorari, consider: 

(1) whether or not the decision 
has been embodied in a written 
opinion; 

(2) the extent to which the rule 
of law announced in the decision 
will defeat or render doubtful rights 
acquired in reliance on previously 
rendered decisions; 

(3) the extent to which the 
decision will create uncertainty 
with respect to the applicable rule 
of law and the extent to which the 
uncertainty will impair the ability 
of persons to plan future courses of 
action, to enter into contractual and 
other relationships, to settle 
disputes or to conduct judicial 
proceedings; 

(4) the extent to which the 
decision will create uncertainty 
with respect to obligations of public 
officials; 

(5) the number of persons 
affected by the decision or likely to 
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(continued) 


be affected in the future by the rule 
of law announced in the decision; 

(6) the frequency with which 
events raising the question of law 
answered in the decision are likely 
to occur; 

(7) the degree to which the 
decision is incorrect or inconsistent 
with established principles of law. 

In any event, where a petition for 
certiorari is predicated upon a 


NASSAU 


HOLMES \ 
: 

: JACKSON 


anys 
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Swarton 
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LIBERTY 
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conflict of decisions, the supreme Existing District Courts of Appeal 
court will not exercise its 
constitutional certiorari jurisdiction 
; ota orkmen s 

of district Filings 1978 Comp. Appeals Total 

(1) in which the alleged conflict 
exists only because of statements 3rd 2499 301 2723 RS 
expressed in dicta, dissent, or other 4th 2893 350 3173 wanaree ? vanoee 5 % 
parts of the opinion which are not ands 
controlling; or Cases per Judge 

(2) in which asettled rule of law Without With 
has been applied to facts which are Workmen’s Comp. Workmen’s Comp. aka 
not substantially the same as those Appeals Appeals bias cass 
in a prior decision; or Ist 284 311 cous BLD 

(3) in which the alleged conflict 

of decisions is based upon the 4th pina 453 


comparison of the weight of the 


evidence and the credibility of the Scbtiation Projections 


witnesses. 
(B) any interlocutory order 
y tf Ist 2,194,700 _-3,227,600 47 
passing upon a matter which, upon Qnd 2,358,800 3,707,800 57 
final judgment, would be directly 3rd «2,138,600 39 
reviewable by the supreme court; = 4th 2,544,000 —_4,105,900 61 
(C) administrative action, 8,628,100 13,179,900 52 


including final orders of 

commissions established by general 

law having statewide jurisdiction. 
The court’s current practice of 


accepting jurisdiction over any case Don’t F uss, Call Us 
in which a conflict is found has all 


but written the word “may” out of CORPORATION INFORMATION SERVICES, INC. 


Article V, §3(b)(3), Florida Toll free in Florida TES ° 
Constitution. The proposed 1-800-342-8086 Liss At Your Service 
amendment to Rule 9.030(a)(2)(A) When TIME is of the panty why not call C.1.S., and we will glide you through 
i : the paperwork, worries and frustrations. 
vein sasha that this form of review C.1.S. will file or retrieve any document and/or information of public record in 
is discretionary. The amendment Tallahassee. We specialize in CORPORATE and UNIFORM COMMERCIAL CODE 
lists seven considerations, which if — 
Inquire about our service. One day service on the preparation 
that of filing of new articles of incorporation. INSTACORP is offered exclusively to 
jurisdiction is more likely; it also members of The Florida Bar. 
lists three factors, which if present, Our business is handling your business as expeditiously as possible. Why not call 
indicate that the court will be less today to place an order or to discuss the use of our various services. 


Tallahassee 32303 904-222-9171 Tallahassee 32301 


urged by this proposed rule to 
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Report: Recommendation Four 


accept only cases of importance to 
the jurisprudence of the state. 


Controversy over the appro- 
priate means of implementation 
aside, the majority of the 
Commission favors the court’s 
having power to review cases in 
which a substantial departure from 
the essential requirements of law 
has occurred through the common 
law writ of certiorari. If the court 
determines that a constitutional 
amendment is necessary and is 
accomplished, the Commission’s 
proposed rule should then be 
adopted. Proposed Rule 9.030(3) 
(B) will permit the court to hear 
only cases of great public 
importance through this writ, thus 
limiting the common law writ even 
further than its already narrow 
scope. The rule lists five 
considerations which indicate when 
a case might be sufficiently 
important to prompt the Supreme 
Court to exercise this jurisdictional 
power (proposed revisions are 
italicized, footnotes are omitted 
from the original rule). 


RULE 9.030. JURISDICTION OF 
COURTS 


(a) Jurisdiction of supreme court. 
(3) Original Jurisdiction. 
(A) The supreme court may 
issue writs of prohibition to lower 
tribunals in causes within the 


jurisdiction of the court to review; 
writs of mandamus and quo 
warranto to state officers and 
agencies; all writs necessary to the 
complete exercise of the court’s 
jurisdiction. 

(B) The supreme court may 
issue writs of common law 
certiorari to review decisions of 
district courts of appeal that pass 
upon matters of great public 
interest where there is a substantial 
departure from the essential 
requirements of law. While the 
considerations mentioned in this 
rule are neither controlling nor 
exclusive, the Court will, in 
determining whether to grant a 
writ, consider: 

(1) Whether it affects a 
significant number of persons in 
addition to the particular parties to 
the litigation; 

(2) Whether it creates 
uncertainty with regard to the 
duties and responsibilities of public 
of ficials; 

(3) Whether it renders 
doubtful interests acquired in 
reliance on prior decisions; 

(4) Whether it is significant 
to the administration of law; 

(5) Whether it is likely to 
be recurring. 


An important aim of this 
suggestion by the Commission 
regarding the Supreme Court’s 
jurisdiction, is that no longer will 
the court be forced to stretch its 
other jurisdictional powers to fulfill 
its role as the overseer of Florida 
jurisprudence. 


The following comment to 
proposed Rule 9.030 was prepared 
by Commissioner Simon. 


Commentary: The amendments to this 
rule allow the Florida Supreme Court to 
emulate the model upon which the United 
States Supreme Court is structured. The two 
principles underlying the effectiveness of 
the federal system are that the supreme 
court: (1) maintains complete control over 
the volume and nature of its docket; and (2) 
recognizes the courts of appeals as courts of 
final determination, thus permitting the 
supreme court to devote its total energy to 
the formulation of policy. 

The United States Supreme Court has 
interpreted its mandatory appellate 
jurisdiction to be limited by the requirement 
of substantiality in the question presented. 
See Zucht v. King, 260 U.S. 174 (1922). If the 
appellant cannot show “reasons why the 
questions presented are so substantial as to 
require plenary consideration,”! the court 
will affirm or even reverse summarily 
without argument. The considerations used 
by the court to determine the substantiality 
for question on appeal are similar to those 
governing certiorari jurisdiction. And while 
technically the “substantiality” of a question 
has no relationship to the court’s workload, 
in practice the subjective criterion of 
substantiality may be influenced by the 
pressures of the docket. 

The United States Supreme Court may not 
exercise its discretionary jurisdiction to 
review seemingly important questions 
merely because lower courts have reached 
conflicting resolutions unless other 
convincing factors can be shown. Compare 
Mulvey v. Samuel Goldwyn Productions, 
433 F.2d 1073 (9th Cir. 1970), cert. denied, 
402 U.S. 923 (1971), with Fields Productions, 
Inc. v. United Artists Corp., 432 F.2d 1010 
(2d Cir. 1970), cert. denied, 401 U.S. 949 
(1971). The United States Supreme Court is 
not influenced by the needs of the particular 
litigants, but rather concerned with whether 
the question significantly affects a great 
number of persons. Dupuy v. Dupuy, 434 
U.S. 911 (1977). The important and recurring 
nature of the question in conflict influences 
the grant or denial of certiorari. The issue 
must also be ripe for determination and in 
conflict with a decision which has not been 
discredited or lost all weight as authority by 
intervening precedents. 

As the United States Supreme Court has 
done, the Florida Supreme Court should 
reaffirm its position as a policymaking body 
as opposed to the arbiter of individual 
disputes. The district courts of appeal are 
courts of final arbitration. In order to 
facilitate this shift towards exercising stricter 
control over the nature of cases before the 
Florida Supreme Court, the following 
changes are suggested. 
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(continued) 


In regard to its obligatory appeal 
jurisdiction, the court should hear only 
“substantial” constitutional issues. The 
purpose of rule 9.030(a)(1)(A) (ii) is to set our 
guidelines which are neither exclusive nor 
controlling to aid the practitioner in 
determining whether a “substantial 
constitutional issue exists to warrant 
invoking the supreme court’s jurisdiction.? 
Subsections (1) and (2) are objective 
standards, which will be clear on the face of 
the order, creating and negating, 
respectively, the substantiality of the 
constitutional issue. Considerations (1) and 
(2) are determined by the substance of the 
final order of the lower tribunal. On the 
other hand, subsections (3) and (4) are 
somewhat subjective criteria determined by 
the effect of a lower tribunal’s declaration of 
the validity of the constitutional issue. 

These considerations do not relieve the 
attorney from the burden of researching case 
law for more complete definitions of what 
comprises a “substantial constitutional 
issue.” The considerations, however, do 
provide a set of guidelines in order to avoid 
the type of misunderstanding which 
occurred in Coffin v. State, No. 52,018 (Fla. 
September 14, 1978). In Coffin the supreme 
court accepted jurisdiction and heard 
argument based on the appellant’s 
constitutional challenges to the validity of 
certain provisions of a statute. The court then 
concluded that the constitutional issues 
raised were “frivolous with regard to the 
crimes under which appellant was charged 
and convicted.” The court considered the 
other issues raised by appellant in order to 
avoid further unnecessary expenditure of 
judicial labor by lower appellate courts but 
warned appellate lawyers to use restraint in 
raising constitutional challenges to state 
statutes unless they were of a substantial 
nature. 

Concerning the court’s discretionary 
jurisdiction, subsections (a)(2)(A)/(iii) set 
forth guidelines for the granting of the writ 
of certiorari. The amendments allow the 
court to recede from its prior practice of 
finding conflict in dicta, dissents, and 
unwritten opinions. See Lake v. Lake, 103 
So. 2d 639 (Fla. 1958); Ansin v. Thurston, 101 
So. 2d 808 (Fla. 1958); Foley v. Weaver 
Drugs, Inc., 177 So. 2d 221 (Fla. 1965). The 
considerations recommend that the court 
exercise its discretion sparingly. 

Likewise, regarding the court’s original 
jurisdiction, the rule suggests that the court 
recede from its abdication of its right to issue 
writs of common law certiorari. See Dresner 
v. City of Tallahassee, 164 So. 2d 208 (Fla. 
1964). The amendment provided guidelines 
for the issuance of the writ of the court to 
follow its reassertion of its right to issue writs 
of common law certiorari. 


1 Sup. Cr. R. 15 (1)(e), (f). 
2 This rule does not enumerate all ot the 
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doctrines affecting supreme court review of 
constitutional issues which have been well 
established by case law. In Harrell’'s Candy 
Kitchen, Inc. v. Sarasota-Manatee Airport 
‘Authority, 111 So. 2d 439 (Fla. 1959), the 
court outlined the “inherency doctrine” 
whereby the jurisdiction of the supreme 
court to directly review “final judgments or 
decrees directly passing upon the validity of 
a state statute” would not be diminished 
where the order of the lower tribunal did not 
explicitly rule or refer to the validity of an 
act, if the effect of the decree necessarily 
implies that such a determination was 
inherent in the ruling. Evans v. Carroll, 104 
So. 2d 375 (Fla. 1958). In addition, it is 
irrelevant whether a statute is declared 
invalid on its face or as applied to specific 
facts, as in Snedeker v. Vernmar, Ltd., 151 
So.2d 439 (Fla. 1963). When the supreme 
court’s jurisdiction is sought because a case 
“construes the constitution,” the inherency 
doctrine is inapplicable. Ogle v. Pepin, 273 
So. 2d 391 (Fla. 1973). The court, in 
Armstrong v. City of Tampa, 106 So. 2d 407, 
409 (Fla. 1958), explained that an order does 
not construe a provision of the constitution 
unless it undertakes “to explain, define or 
otherwise eliminate existing doubts arising 
from the language or terms of the 
constitutional provision.” See also 
Schermerhorn v. Local 1625 of Retail Clerks 
Int. Ass’n., 141 So.2d 269 (Fla. 1962). These 
and other case law principles are omitted 
from this rule because their subject matter is 
better suited to development on a case-by- 
case basis. 


The Commission further 
recommends a new addition to 
Rule 9.100, as follows: 


RULE 9.100. ORIGINAL 
PROCEEDINGS 


(j) Considerations and 
Procedures Governing Petitions 
Invoking a Court's “all writs” 
Jurisdiction. Where a petition seeks 
an order to show cause froma court 
pursuant to its authority to issue all 
writs necessary to the complete 
exercise of its jurisdiction, the 
petition shall also demonstrate that 
the court has already acquired 
jurisdiction of a cause on an 
independent basis and that 
complete exercise of that 
jurisdiction might be defeated if an 
order to show cause did not issue. 

This proposed addition to Rule 
9.100 restricts the court’s use of the 
“all writs” power, prescribed by 


Article V, §3(b)(4), Florida 
Constitution, to cases in which the 
court has already acquired 
jurisdiction on some independent 
basis. Prior to Couse v. Canal 
Authority, this was precisely the 
interpretation given to “all writs” 
jurisdiction. In Couse the court 
overruled an earlier leading case 
and held that the all writs power 
“extends to support an ultimate 
power of review that it not be 
immediately and directly 
involved.” Since Couse, recent 
Supreme Court decisions have 
signaled a retreat from a liberal use 
of the “all writs” power.'® This 
proposed rule, then, is intended to 
clarify existing uncertainty and 
return the power to its formerly 
limited scope. 

This recommendation is closely 
related to the suggestion 
concerning the power to issue 
common law writs of certiorari. If 
that power is reposed in the court, 
permitting it to decide cases of 
exceptional importance which 
otherwise do not fit neatly into a 
jurisdictional niche, an expanded ali 
writs power will no longer be 
necessary to reach cases such as 
Couse. 

A revision of Rule 9.110(j) is also 
proposed by the Commission, as 
follows: 


RULE 9.110. APPEAL PRO- 
CEEDINGS TO REVIEW FINAL 


UNIVERSITY OF MIAMI 
SECOND ANNUAL CONFERENCE 


U.S. INVESTMENT PLANNING 
FOR FOREIGN PERSONS 


April 26 - 27, 1979 


for LAWYERS AND ACCOUNTANTS. 
WHO DEAL WITH FOREIGN PERSONS 
INVESTING IN THE UNITED STATES 


FOR INFO: WRITE 
Jerome |. Shishko, Director 
Professional Development 
P.O. Box 248005 
University of Miami 
Coral Gables, FL 33124 
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Report:Recommendations Five, 


ORDERS OF LOWER TRIBU- 
NALS AND ORDERS GRANTING 
NEW TRIAL IN JURY AND 
NONJURY CASES. 

+{j)- Exeeptien:- - Appeat—Pre-~ 
eeedings- from District- Ceurt—ef 
appeal-Wherethe appealisfroman 
erder -of -a-district eourt ef-appeal, 
the-clerkshalltransmit thereeordto 
the cont 60 dias of Hinethe 
netice.-Appellants-initial brief shall 
ser eck 26 days of 
+thenotiee- Ad 
served-as prescribed-by Rite 9-210. 

(j) Exception: Appeal of 
Constitutional Issues Pursuant to 
Rule 9.030(a)(1)(A)(ii) 

(1) Review Proceedings in 
District Courts of Appeal and 
Circuit Courts. 

(i) Appeals of cases which 
contain constitutional issues not in 
conformance with the criteria of 
Rule 9.030(a)(1)(A)(ii) and 
applicable case law may not be 
filed in the supreme court. Rather, 
they should be filed in the 
appropriate court which will 
proceed to determine all issues in 
the cause. A_ ruling on_ the 
constitutional issue may not be the 
basis for a further appeal to the 
supreme court, since there will 
necessarily not be an “initial” ruling 
as defined in Article V, §3(b)(1) of 
the Florida Constitution. 

(ii) The court in which the 
appeal is filed, upon motion of a 
party or on its own motion, may 
transfer the cause to the supreme 
court if it certifies that the nature of 
the issue is such as to be more 
appropriately decided by the 
supreme court. 

(2) Review Proceedings in 
Supreme Court. 


(i) Brief on Jurisdiction. 
Unless the appeal is filed in the 
supreme court accompanied by a 
certificate above described. in 
subparagraph (j)(l)(ii), the 
appellant shall within ten days of 
filing the notice serve a brief limited 
solely to the issue of the supreme 
court's jurisdiction. Appellee’s brief 
on jurisdiction shall be served 
within ten days after service of the 
appellant's brief. A reply brief may 
be served within ten days 
thereafter. 

(ii) Accepting or  Post- 
poning Decision on Jurisdiction; 
Record. 

If the supreme court accepts or 
postpones decision of jurisdiction, 
the court shall so order and advise 
the parties and the clerk of the 
lower tribunal. 

(iii) Appeals from the 
District Court of Appeal. 

If the appeal is from a district 
court of appeal, the clerk thereof 
shall transmit the record within 
sixty (60) days or such other time as 
set by the court. The initial brief on 
the merits shall be filed within 
twenty (20) days of the order 
accepting or postponing 
jurisdiction on the merits. 
Additional briefs shall be served as 
prescribed by Rule 9.210(f). 

(iv) Appeals from Circuit 
and County Courts. 

If the appeal is from a circuit or 
county court the clerk therefore 
shall transmit the record within 
eighty (80) days or such other time 
as set by the court. The initial brief 
on the merits shall be filed within 
forty (40) days of the order 
accepting or postponing 
jurisdiction on the merits. 


Additional briefs shall be served as 
prescribed by Rule 9.210(f). 


The proposed amendment to 
Rule 9.110(j), a procedural recom- 
mendation necessary to implemen- 
tation of the entire jurisdictional 
package, provides that if an appeal 
is filed in district or circuit court 
involving substantial constitutional 
issues, it may be certified to the 
Supreme Court for disposition by the 
high court. Jurisdictional briefs 
will now be required in cases 
appealed directly to the Supreme 
Court, facilitating the screening of 
these appeals. 


Recommendation Five 


The Commission recommends an 
amendment to the Rules of Judicial 
Administration authorizing the chief 
judge of each judicial circuit to 
designate either a single circuit judge 
or a panel of three circuit judges to 
hear appeals from county courts. 


e Justification. This proposal is 
designed to clarify existing doubts 
concerning the status of circuit 
courts serving in an appellate 
capacity. Permissive in application, 
this recommendation will allow 
circuit courts to designate three- 
judge panels to hear appeals from 
county courts. When a three-judge 
panel is convened, the concurrence 
of two judges shall be necessary toa 
decision. 


Article V, §5(b), Florida 
Constitution, provides: “The circuit 
courts shall have . . . jurisdiction of 
appeals when provided by general 
law.” The legislature has activated 
this provision of the constitution in 


$26.012(1), Florida Statutes (1977), 
AMORTIZATION DAYTONA DATA providing that circuit courts shall 
SCHEDULES P.O. Box 2119 hear appeals from county courts in 


all cases except those directly 


00 Prepaid - 
appealable to the Supreme Court. 


Daytona Beach, FL 32015 


AMOUNT OF RATE TERM PAYMENT | MONTH PAYMENTS] ADD'L 
LOAN ist PYMT PER YEAR | SETS The statute and the rules 
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are silent, however, concerning the 
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Six and Seven 


manner in which the circuits may 
conduct appeals. Presently, at least 
two circuits entertain appeals in 
three-judge panels. The 20th 
Circuit established a procedure for 
hearing appeals in this manner by 
local rule, approved by _ the 
Supreme Court in December 1972. 
The 11th Circuit has provided for a 
similar system of conducting 
appeals in three-judge panels 
through an administrative order of 
that circuit’s chief judge in July 
1977. These two circuits have found 
that the three-judge panels are 
favored by the litigants and 
attorneys. In the llth Circuit, 
encompassing Dade County, 431 
appeals were filed in 1978, and 396 
were disposed of in an expeditious 
and efficient manner. 


This proposed rule change will 
make the three-judge procedure 
available statewide but provides 
flexibility, recognizing that in some 
of Florida’s rural judicial circuits, 
single circuit judge appeals are 
more feasible. 


Because the constitution is silent 
concerning the method of 
conducting appeals, this rule is an 
appropriate subject for the 
Supreme Court’s rulemaking 
power. The proposed rule also 
provides that when the circuit 
courts hear appeals in panels of 
three, the concurrence of two 
judges shall be necessary to support 
a decision. Although this approach 
is not required by the constitution, it 
adopts the method the district 
courts of appeal follow in resolving 
appeals. 


e Implementation. Florida Rule 
of Judicial Administration 2.050(b) 
should be amended to include: 


The chief judge of each judicial circuit shall 
designate a single judge, or may designate a 
panel of three judges, to hear appeals and 
other proceedings from orders of lower 
tribunals. When a panel is designated, three 
judges shall consider each case and the 
concurrence of two judges shall be necessary 
to a decision. 
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Recommendation Six 


The Commission recommends 
expanding county court jurisdiction 
to encompass cases in which the 
amount in controversy does not 
exceed $5,000, including all equitable 
defenses raised in such cases. 


@ Justification. Florida’s judicial 
system, like its coordinate branches 
of government, has not escaped the 
ravages of inflation since 1972. In 
that year the legislature established 
the county courts’ jurisdiction by 
adopting §34.01(1), Florida Statutes 
(1977), which provides: “County 
courts shall have original 
jurisdiction . . . of all actions at law 
in which the matter in controversy 
does not exceed the sum of $2,500, 
exclusive of interest, costs, and 
attorney’s fees . .. .” This monetary 
limit of $2,500 is simply no longer 
realistic. 

The proposed increase is not 
expected to create judicial 
manpower problems in our county 
and circuit courts by shifting 
caseloads. The increase will, 
however, make best use of our 
present system by enlarging the 
responsibility of the county courts 
and concomitantly removing 
appeals involving lesser dollar 
amounts from the district courts of 
appeal. The circuit courts may 
anticipate some increase in 
appellate responsibilities to fill 
partially the gap created by the 
decrease in original jurisdiction. 


The inclusion of the power to 
settle all equitable defenses raised 
in matters otherwise properly 
before county courts is designed to 
abolish existing procedural 
anomaly. Although the common 
law distinction between law and 
equity was purportedly abolished 
years ago, vestiges remain. Section 
34.01(1) limits county courts’ 
jurisdiction to actions at law. Thus, 
when equitable defenses are raised 
in a case otherwise properly before 


a county court, the entire case must 
be transferred to a circuit court for 
disposition. This proposed change 
will permit settlement of the entire 
dispute within the county court, 
prevent “forum shopping,” and 
eliminate the cost, delay, and waste 
of judicial labor which result from 
the need to transfer cases between 
courts. 


e Implementation. This proposal 
may be easily implemented by a 
legislative amendment to $34.01, 
Florida Statutes (1977). 


Recommendation Seven 


The Commission recommends 
transferring jurisdiction to review 
Public Service Commission orders 
from the Supreme Court to the 
district courts of appeal in all cases 
except those involving companies 
which dispense electricity, telephone 
or telegraph services and natural gas. 
Venue in the district courts should lie 
where the regulated company’s 
principal place of business is located, 
or where the principal place of 
business of the applicant for 
commission authority is located. 


Justification. To enable the 
Supreme Court truly to function as 
the highest court of the state serving 
a policy-making role, mandatory 
review of cases of less than 


: 
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statewide or exceptional 
importance should be avoided. 
Many PSC orders which are now 
reviewed by the Supreme Court 
involve matters of local importance 
only. For example, the court might 
be asked to review the propriety of 
a PSC order granting a certificate of 
public convenience to a_ local 
airport limousine service. Cases like 
this simply do not require plenary 
consideration by the state’s 
Supreme Court. On the other hand, 
PSC orders in most cases involving 
telephone, natural gas or electric 
power companies have substantial 
impact on the citizens of the State of 
Florida. Thus, the Commission 
suggests that these cases remain 
subject to review by the Supreme 
Court. 


Cases transferred to the district 
courts of appeal will remain subject 
to the Supreme Court’s general 
supervisory power such as the 
power to review conflicting 
decisions. The venue clause of this 
recommendation is designed to 
allocate the transferred PSC cases 
among the districts. 


e Implementation. The Supreme 
Court reviews PSC orders under 
Article V, §3(b)(7), Florida 
Constitution, providing for review 
of administrative action prescribed 
by general law. The district courts 
have a similar jurisdictional power 
under Article 4, §4(b)(2). Thus 
existing statutes placing review in 
the Supreme Court must be 
amended to direct the district 
courts to review these cases. [See 
§323.09, Fla. Stat. (1977) (motor 
carriers); §330.52 (air carriers); 
§350.641 (all commission orders); 
$365.12 (private wire services); 
§366.041 (public utilities); §366.10 
(orders regulating utilities); 
§367.131 (water and sewer 
utilities).] Because many of the 
listed statutes overlap, imple- 
mentation of this proposal might be 
best achieved by the repeal of all 
the above sections and the 
enactment of a single compre- 


hensive statute prescribing the 
avenue of review for PSC orders, in 
chapter 350, Florida Statutes 
(1977), which generally describes 
PSC powers and duties. 


Recommendation Eight 


The Commission recommends the 
institution of a pilot program, 
designed to expedite criminal 
appeals, in a selected judicial circuit. 
Intended to ultimately reduce the 
time of disposition of appeals to 150 
days or less from the date of jury 
verdict, elements of the program 


_.include preparation of the record 


within two weeks, expedited 
screening and hearing of single issue 
cases, expanded time for oral 
argument on appeal, and, whenever 
possible, rulings from the appellate 
bench immediately following oral 
argument and a_ post-argument 
conference. 


Justification. A significant 
element of delay in the appellate 
process is the preparation of the 
record on appeal. During this time 
period little can be done by litigants 
or appellate courts to advance a 
case toward disposition. This 
project will reduce the transcription 
time substantially through the use 
of computerized stenotype 
machines and modern word 
processing equipment. 


At the other end of the appellate 
process is the delay caused by time 
spent deliberating and drafting 
opinions. In certain cases involving 
recurring, straightforward issues, 
this delay can be removed by 
permitting the appellate court to 
issue its decisions from the bench 
following argument and a collegial 
conference. This project is based in 


part on an experiment conducted in 
Arizona.!7 


e@ Implementation. This project is 
still in the planning stages. Once the 
equipment necessary to implement 
the program has been determined 
and internal operating procedures 


in the pilot circuit or circuits have 
been formalized, sufficient funds 
must be obtained from the 
legislature. An appropriate court 
order or rule will be necessary to 
activate the program. 


Synopsis 


The order of the Chief Justice 
establishing the Commission 
directed it to inquire into several 
topics which are not embodied in 
the eight recommendations. 
Following is a brief concluding 
synopsis of the Commission’s 
recommendations in each area. 


e@ Circuit and County Courts. The 
Commission voted not to 
recommend consolidation of the 
trial courts at this time. Professor 
Rosenberg, during his presentation 
to the Commission, suggested that 
such a move might be desirable 
because one court is always better 
than two. The real benefits to the 
system, however, may not justify 
the expense. 

Commissioner Abram _ has 
expressed an intention, which the 
Commission supports, to obtain the 
aid of the Florida Conference of 
County Court Judges to study 
caseloads, costs and a_ viable 
method of consolidation. When the 
hard data is in, consolidation should 
be revisited. 

Recommendations three, five 
and six affect the jurisdiction of 
circuit courts in workmen’s 
compensation cases, the general 
jurisdiction of county courts and the. 
circuit courts’ appellate function. 


e District Courts of Appeal and 
Specialized Courts. Recommenda- 
tions one, three and seven concern 
the creation of a new district, 
creation of additional judgeships 
and the transfer of IRC and PSC 
cases to the district courts of appeal. 

The Commission also considered 
the advisability of establishing a 
statewide special court of appeals 
and concluded that such a court 
should not be recommended. The 
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latest body to study the specialized 
court issue was the Commission on 
Revision of the Federal Court 
Appellate System. It reported: 


More recently there have also been 
proposals for a court of administrative 
appeals, a court of environmental appeals 
and what would basically be a court of 
criminal appeals. The debate over the 
desirability of such courts has spawned arich 
literature, focusing on the special needs of 
the respective specialties on the one hand, 
and, on the other, on broader concerns with 
the factors which make for the highest 
quality of appellate adjudication. 

After extensive discussion the 
Commission has concluded that, on balance, 
specialized courts would not be a desirable 
solution either to the problems of the 
national law or, as noted elsewhere, to the 
problems of regional court caseloads. 


The federal commission 
concluded there were disadvan- 
tages inherent in specialized courts, 
expressing the view that “[T]he 
quality of decision making would 
suffer as the specialized judges 
become subject to ‘tunnel vision,’ 
seeing the cases in a narrow 
perspective without the insights 
stemming from broad exposure to 
legal problems in a variety of 


fields.” The report also quoted the 
chairman of the Section of Taxation 
of the American Bar Association, 
who testified in opposition to a 
specialized tax court of appeals and 
said: 
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Tax cases are difficult and time consuming 
for generalist judges; yet those judges do 
bring a judgment and experience which 
produce decisions that integrate the 
development of tax law with contem- 
poraneous legal developments. Without this 
leavening, tax law might become even more 
esoteric and arbitrary than it sometimes 
appears to many to be. 


In a classic article, debating the 
proposed specialized patent court 
of appeals in 1951, Simon Rifkind 
wrote: 


[A] body of law, secluded from the rest, 
develops a jargon of its own, thought- 
patterns that are unique, internal policies 
which it subserves and which are different 
from and sometimes at odds with the 
policies pursued by the general law. 


Once you complete the circle of 
specialization by having a specialized court 
as well as a specialized Bar, then you have set 
aside a body of wisdom that is the exclusive 
possession of a very small group of men who 
take their purposes for granted. Very soon 
their internal language becomes so highly 
stylized as to be unintelligible to the 
uninitiated. That in turn intensifies the 
seclusiveness of that branch of the law and 
that further immunizes it against the 
refreshment of new ideas, suggestions, 
adjustments and compromises which 
constitute the very tissue of any living system 
of law. In time, like a primitive priestcraft, 
content with its vested privileges, it ceases to 
proselytize, to win converts to its cause, to 
persuade laymen of the social values that it 
defends. Such a development is invariably a 
cause of decadence and decay.!8 


Based on _ these reasons, the 
Commission suggests that 
specialized courts are not the best 
solution to our appellate courts’ 
maladies.!® 


e Supreme Court. The Commis- 
sion has stated its view that the 
Supreme Court should become a 
strictly law and_ policy-making 
court, except in those cases in which 
the court has original or direct 
appellate jurisdiction. Correction 
of trial errors should be left in most 
instances to the district courts of 
appeal. 

Other than the changes suggested 
in Recommendations three, four 
and seven, the court’s jurisdiction 
should remain unchanged. oO 
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Appendix A 

Policies and Rules for 

Operation of Enlarged 
District Courts of Appeal 

June 2, 1961 
Memorandum: 

To Judges of District Courts of 
Appeal 


From Judge Charles A. Carroll 


Subject: 
Policies and Rules for Opera- 
tion of Enlarged District 
Courts of Appeal 


A primary consideration is the 
wording of the constitution as it 
relates to the functioning of the 
court. House Joint Resolution No. 


1601, of 1959, the basis for the 1960 
constitutional amendment, was 
entitled “A Resolution [to amend, 
etc.] relative to the number and 
organization of district courts of 
appeal and the number of judges 
for each district court of appeal and 
the composition of the district 
courts of appeal for the 
consideration of cases.” The 
applicable language of the 
constitution, as changed by the 
amendment, Article V, §5(2), is as 
follows: 


(2) ORGANIZATION; NUMBER AND 
SELECTION OF JUDGES. There shall 
initially be three judges of each district court 
of appeal. The Legislature may provide not 
more than two additional judges for any 
district court of appeal and may reduce the 
number for any district to not less than three. 
Three judges shall constitute a panel for and 
shall consider each case, and the 
concurrence of a majority of the panel shall 
be necessary to a decision. The court shall 
hold at least one session every year in each 
judicial circuit within the district wherein 
there is ready business to transact. [emphasis 
added. 

The italicized sentence in the 
above quotation is all that is said as 
to “the composition of the district 
courts of appeal for the 
consideration of cases.” Thus, no 
problem is presented as to how the 
court shall sit. It is clear that cases 
are to be heard and considered by a 
panel of three judges. Since there 
are not enough judges for two 
separate panels of three, it seems 
obvious that some system of 
rotation of the judges making up the 
hearing panel should be used to 
distribute and even the workload 
for all judges. Further, in this 
memorandum I will make certain 
comments concerning the matter of 
assignment of judges, and hearings 
by a panel of three. 

Undoubtedly, we will be 
confronted with problems relating 
to whether the court can sit en banc, 
and if so, when and how en banc 
hearings shall be provided for. 

In view of the wording of our 
constitution, providing for cases to 
be considered and decided by a 


three-judge panel, with no 
provision for sitting en banc, but 
containing no express provision 
prohibiting it, the court appears to 
be substantially the same 
situation as that in which the federal 
circuit courts of appeals found 
themselves in 1941 when the 
Supreme Court decided that those 
courts could sit en banc, in Textile 
Mills Sec. Corp. v. Comr. of Int. 
Rev., 314 U.S. 326, 62 S.Ct. 872, 86 
L.Ed. 249. Up to that time, by §117 
of the Judicial Code, it was 
provided that “there shall be in each 
circuit a circuit court of appeals, 
which shall consist of three judges 
of whom two shall constitute a 
quorum... .” Section 118 of the 
Code reflected another statute 
which had increased the number of 
judges in certain circuits, and a 
conflict arose between the circuits 
as to whether they could hear cases 
en banc. That conflict was resolved 
by the Supreme Court in the Textile 
Mills case by holding that they 
could. Later, any uncertainty was 
removed by an amendment! which, 
while preserving the character of 
the courts as three-judge courts, 
made provision for en banc 
hearings and rehearings when the 
court so decides. 

In considering the question of 
whether any enlarged federal 
appellate court could sit en banc, in 
view of the apparent inflexible 
wording of §117 to the effect that a 
circuit court of appeals “shall 
consist of three judges, of whom 
two shall constitute a quorum,” the 
Supreme Court reasoned that the 
power for the enlarged court to sit 
en banc followed as a matter of 
necessity and practicality. First, the 
Supreme Court pointed to 
functions in which the full court 
would act, other than in hearing 
cases, such as in prescribing the 
forms of writs, etc., the making of 
rules and regulations, appointment 
of a clerk and employees or their 
removal, and the fixing of calendars 
and other administrative matters. 
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Then the court referred to and 
placed reliance on a matter which is 
applicable to the wording of our 
own constitution, and that is that the 
federal statute in question did not 
expressly rule out or prohibit en 
banc hearings. In so concluding, the 
Supreme Court in the Textile Mills 
case (86 L.Ed. at 258) said: 

. . . Certainly the result reached makes 
for more effective judicial administration. 
Conflicts within a circuit will be avoided. 
Finality of decision in the circuit courts of 
appeal will be promoted. Those 
considerations are especially important in 
view of the fact that in our federal judicial 
system these courts are the courts of last 
resort in the run of ordinary cases. Such 
considerations are, of course, not for us to 
weigh in case Congress has devised a system 
where the judges of a court are prohibited 
from sitting en banc. But where, as here, the 
case on the statute is not foreclosed, they aid 
in tipping the scales in favor of the more 
practicable interpretation. 


Later the United States Supreme 
Court was concerned with the 
problem of how the en banc power 
was to be invoked: see Western P.R. 
Corp. v. Western P.R. Co., 345 U.S. 
247, 73 S. Ct. 656, 97 L.Ed. 986. In 
that case, it was held that the Textile 
Mills decision went no further than 
to declare the power. The 
conclusion was reached that while 
counsel or the parties had no right to 
demand it, or even to demand thata 
motion for en banc hearing or 
rehearing must be considered by all 
of the judges, each court had wide 
discretion to decide just how the 
power would be exercised; that the 
matter of granting or denying en 
banc hearings could be handled by 
the full court or left up to the 
hearing panel. This was put into 
practice in a case in the Ninth 
Circuit [Bradley Mining Co. v. 
Boice, 205 F.2d 937 (9th Cir. 1953) } 
where a petition for rehearing en 
banc was disposed of by a panel, 
for the entire court. The three-judge 
panel which heard the case denied 
the petition for rehearing as well as 
counsel’s application for the 
rehearing to be en banc. As 
revealed in the opinion in that case, 
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the Ninth Circuit has a rule covering 
this subject as it relates to 
rehearings. Rule 23 of that court 
provides: 


All petitions for rehearing shall be addressed 
to and be determined by the court as 
constituted in the original hearing. 


Sheuld a majority of the court as so 
constituted grant a rehearing and either from 
a suggestion of a party or upon its own 
motion be of the opinion that the case should 
be reheard en banc, they shall so inform the 
Chief Judge. The Chief Judge shall 
thereupon convene the active judges of the 
court and the court shall thereupon 
determine whether the case shall be reheard 
en banc.® 


In conferring with the clerk and 
with Judge Warren Jones of the 
Fifth Circuit Court of Appeals on 
May 25, [1961] I learned that the 
court was in the process of 
formulating a rule relating to en 
banc hearings and _ rehearings, 
modeled on the rule of the Ninth 
Circuit. Today [June 2, 1961], I 
received from the clerk a copy of 
the new rule, adopted by that court 
on May 31 [1961]. It is their Rule 
25(a), and reads as follows: 


A hearing or rehearing before the Court en 
banc as permitted by Section 46(c) of Title 
28, United States Code, may be ordered by a 
majority of the Circuit Judges in active 
service for any reason which appears to them 
sufficient in the particular case. Ordinarily, a 
hearing or rehearing en banc is not ordered 
except: (1) when necessary to secure or 
maintain uniformity or continuity in the 
decisions of the Court, or (2) when unusually 
important or novel questions are to be 
decided. 


Consideration by each of the Circuit 
Judges in active service of whether to order a 
hearing or rehearing en banc may be 
initiated by any Circuit Judge at any time. A 
motion or suggestion of counsel for hearing 
or rehearing en banc is considered by the 
members of the court or division to which 
the case is assigned. A formal order as to en 
banc hearing or rehearing is not entered 
unless a hearing or rehearing en banc is 
ordered. An order for rehearing en banc may 
direct whether the case or any feature 
thereof is to be reargued orally, and whether 
the filing of additional briefs is requested. 


Referring to hearings and 
rehearings en banc, the United 
States Supreme Court, in the 


Western Pacific Railroad case (97 
L.Ed. at 1001) said: 


Rehearings en banc by these courts, which 
sit in panels, are to some extent necessary in 
order to resolve conflicts between panels. 
This is the dominant concern. Moreover, the 
most constructive way of resolving conflicts 
is to avoid them. Hence, insofar as possible, 
determinations en banc are_ indicated 
whenever it seems likely that a majority of all 
the active judges would reach a different 
result than the panel assigned to hear a case 
or which has heard it. Hearings en banc may 
be a resort also in cases extraordinary in 
scale—either because the amount involved is 
stupendous or because the issues are intricate 
enough to invoke the pooled wisdom of the 
circuit. Any procedure devised by a court of 
appeals which is sensibly calculated to 
achieve these dominant ends of avoiding or 
resolving intra-circuit conflicts may be 
adopted agreeably with §46(c). A rule 
providing that petitions for rehearing en 
banc may be made to, and will be 
considered by, the court en banc would, of 
course, be so calculated. And, to repeat, that 
being so, it is not for us to pass on the 
advantages or disadvantages of such a rule, 
though one may think, as I do, that it is likely 
to impose an undue burden by unwittingly 
encouraging the lax inclination of counsel to 
file pro forma petitions automatically in 
every case.3 


A very instructive article on this 
subject, written by Judge Maris of 
the Third Circuit, entitled: 
“Hearing and Rehearing Cases In 
Banc,” was published in 1954 in 14 
F.R.D. 91. That article alone could 
serve as sufficient guide in dealing 
with the problem it discusses. 

For purposes of comparison, 
inquiry was made as to the 
experience and practice of the 
Louisiana courts of appeal, which 
formerly were three-judge courts. 
Since July of 1960, three of the 
courts of appeal have operated with 
five judges. The Louisiana 
Constitution (Article VII, §23), in 
the form in which it was amended 
to provide for additional judges, 
follows the federal statute. In 
addition to specifying that cases be 
heard by panels of three judges, it 
expressly makes provision for 
hearing en banc in exceptional cases 
or when deemed necessary or 
expedient, viz: 

§23. Presiding judge; panels; sessions en 
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banc; vacancy in office 

Section 23. In each court of appeal, the 
senior judge in point of service on the courts 
of appeal shall be the presiding judge; if two 
or more judges in the same court have served 
the same length of time, the eldest shall 
preside. 

Courts of appeal having more than three 
judges shall sit in rotating panels composed 
of three judges selected in conformity with 
the rules adopted by the court, two of whom 
constitute a quorum. However, in 
exceptional cases or when deemed necessary 
or expedient by the judges thereof, a court of 
appeal may sit en banc. (Emphasis added.) 

If a vacancy occurs .... 


Upon inquiry of the clerk of the 
Louisiana Court of Appeal in New 
Orleans, he did not have available a 
record of the number of times the 
court had sat en banc, but his 
recollection was that it has not 
exceeded two or three occasions, in 
this first year in which the court has 
had five judges. 


The Fifth Circuit is the second 
busiest of the federal circuit courts 
of appeals. They have approxi- 
mately 600 cases a year. Only two or 
three are heard en banc per year, 
and as explained above, while a few 
more are considered en banc on 
rehearing, most of those are 
considered by the full court without 
being reargued orally. Motions of 
the parties for en banc hearings 
present no particular problem. 
Formerly, and prior to the court’s 
new Rule 25(a) of May 31, 1961, no 
consideration by the full court was 
given to ordering an en banc 
hearing or rehearing unless a 
majority of the panel involved, plus 
the chief judge, chose to have the 
full court pass thereon. The court’s 
new Rule 25(a) will change that 
feature, as it provides that the full 
court will consider whether to order 
a hearing or rehearing en banc upon 
request of any one of the judges. If 
the panel of three judges denies a 
rehearing, or a suggestion or motion 
for en banc hearing or rehearing, 
the matter stops there, and does not 
go before the full court for 
consideration. 
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In summary, my conclusions and 
recommendations are as follows: 

The constitution primarily 
provides for a panel of three judges 
to hear and decide the cases. 

It may be advisable to have 
hearings or rehearings en banc in 
exceptional cases, and in the 
absence of an express provision to 
the contrary, the court would have 
power to sit en banc in such 
instances, under the authority of 
Textile Mills Sec. Corp. v. Comr. of 
Int. Rev., supra. And see Western P. 
R. Corp. v. Western P. R. Co., 
supra. 

The court should make its own 
rules or regulations as to how the 
question of the granting of en banc 
hearings or rehearings should be 
initiated and considered. 

Temporarily, and in the interest 
of uniformity, I would recommend, 
as to petitions for en banc hearing, 
the use of the present Rule 23 of the 
Ninth Circuit, which is quoted 
above, and shown at 28 U.S.C.A., 
United States Courts of Appeals 
Rules, p. 492, or the use of new Rule 


25(a) of the Fifth Circuit whichalso — 


is quoted hereinabove.. 

I would recommend a further 
rule, relating to assignments of 
judges, to read substantially as 
follows: 


Assignment of Judges; quorum. 

The judges of this court shall, as provided 
in Article V, §5(2), Fla. Const., 26 F.S.A., be 
assigned to sit upon the court and its 
divisions or panels in such order, at such 
times, and for the hearing of such cases, as 
the court directs.‘ 

Cases and controversies shall be heard and 
determined by a division or panel of not 
more than three judges unless a hearing or 
rehearing before the court en banc is ordered 
by the majority of the judges of this court 
who are in active service. 

A majority of the number of judges 
authorized to constitute the court or a 
division or panel thereof shall constitute a 
quorum.5 


This memorandum is made 
primarily for the information of the 
judges and clerks of the district 
courts of appeal. ... 


128 U.S.C.A. §46(c), in its present 
amended form is as follows: 

“Cases and controversies shall be heard 
and determined by a court or division of not 
more than three judges, unless a hearing or 
rehearing before the court in banc is ordered 
by a majority of the circuit judges of the 
circuit who are in active service. A court in 
banc shall consist of all active circuit judges 
of the circuit.” 


* In conversation I had on May 25 [1961] 
with the clerk of the Court of Appeals for the 
Fifth Circuit (which has seven active 
judges), I learned certain things of interest in 
this connection. withcut a separate rule, the 
Fifth Circuit has been following the practice 
set out in the above quoted rule of the Ninth 
Circuit. A question of whether a case should 
be heard or reheard en banc is not presented 
to and passed upon by the full court unless a 
majority of the panel of three before which 
the case is to be heard or has been heard, 
together with the chief judge, shall so 
conclude, and then the full court votes on 
whether to hear or rehear the case en banc. In 
the Fifth Circuit, the use of en banc courts 
has not been more than three or four times in 
a year. Most of those have occurred where 
the court has granted rehearing en banc, by 
full court consideration of the case without 
further oral argument. There is no exact 
guide to the type of cases heard en banc. In 
the Fifth, it has been allowed in an extremely 
voluminous and complicated case, in areas 
where judges of the court held differing or 
conflicting views, and cases involving 
important procedural questions. 


3 In a footnote in Western (97 L.Ed. at 993) 
the Reviser’s Note with reference to 28 
U.S.C.A. §46(c) was quoted at some length 
and included the following which is 
pertinent here: 

“This section preserves the interpretation 
established by the Textile Mills case, but 
provides in subsection (c) that cases shall be 
heard by a court of not more than three 
judges unless the Court has provided for 
hearing en banc. This provision continues 
the tradition of a three-judge appellate court 
and makes the decision of a division, the 
decision of the court, unless rehearing en 
banc is ordered. It makes judges available 
for other assignments, and permits a rotation 
of judges in such manner as to give to each a 
maximum of time for the preparation of 
opinions.” 

‘In practice, no doubt this will be 
delegated to and handled by the chief judge. 


5 The wording of this rule was suggested 
by Rule 3 of the U.S. Court of Appeals in the 
Sixth Circuit, shown at 28 U.S.C.A., United 
States Courts of Appeals, Rules, p. 33. 


CuaARLEs A. CARROLL 
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Appendix B 


The Supreme Court Does Not 
Have Any Jurisdiction to Issue 
Writs of Certiorari Except That 
Explicitly Conferred by 
Article V, §3(b)(3) of the 
Florida Constitution 


e The Previous Constitutional 
Provision. The power to issue writs 
of common law certiorari is not an 
inherent power of the Supreme 
Court. Before Article V was 
amended in 1956, §5 explicitly gave 
the Supreme Court power to issue 
writs of mandamus, certiorari, 
prohibition, quo warranto and 
habeas corpus. It expressly gave the 
court power to issue all writs 
necessary or proper to the complete 
exercise of its jurisdiction. 


e The Evolution of the 1956 
Amendment. The 1956 amendment 
to the Florida Constitution was 
proposed by the Florida Judicial 
Council. Some of its reports are 
printed in The Florida Bar Journal. 
They show the legislative history of 
the amendment and how its 
proposals evolved. The evolution 
of the provisions relating to 
certiorari shows rather clearly that 
the draftsmen of the amendment 
intended to limit the Supreme 
Court’s jurisdiction and to make 
sure that decisions of the district 
courts of appeal would be final in 
all but a limited class of cases. They 
did not intend the Supreme Court 
to have any certiorari jurisdiction 
other than that provided by Article 
V, §3(b)(3). 


e Intrinsic Evidence in Article V 
as amended. The amendment to 
Article V as it was finally adopted 
contains detailed provisions on the 
power of various courts to issue 
writs. The jurisdiction of the 
Supreme Court to issue writs of 
certiorari is specified in Article V, 
§3(b)(3). The explicit detail with 
which Article V deals with writs, 
not only in §3 but in §4 (on the 
jurisdiction of the DCAs) and § 5 


VOLUME 53, NUMBER 5, MAY 1979 


(on the jurisdiction of the circuit 
courts) makes it clear that the 
draftsmen did not act inadvertently 
when they omitted giving the 
Supreme Court certiorari 
jurisdiction other than in the cases 
specified in Article V, §3(b)(3). 

e Later Decisions and Com- 
mentary. In every relevant 
utterance of the Supreme Court 
since the 1956 revision, it has denied 
that it has common law certiorari 
jurisdiction. In Karlin v. City of 
Miami Beach, 113 So. 2d 551 (Fla. 
1959), the court noted that it had no 
certiorari jurisdiction other than 
that outlined in §3(b)(3). In 
Robinson v. State, 132 So. 2d 3 (Fla. 
1961), and Ramagli Realty Co. v. 
Craber, 121 So. 2d 648 (Fla. 1960), 
the Supreme Court rejected any 
notion that it might still have 
common law certiorari. Although 
these statements are dicta, they are 
clearly expressed. 

published commentators 
have taken issue with this 
construction of the 1956 
amendment. A recent article states 
unequivocally the author’s review 
that the Supreme Court does not 
have jurisdiction to issue writs of 
common law certiorari: Haddad, 
The Common Law Writ of 


-Certiorari in Florida, 29 U. of Fla. 


L. Rev. 207 (1977). 


e@ Conclusion. The argument that 
the Supreme Court does have 
general jurisdiction to issue writs of 
common law certiorari is based 
entirely on the questionable 
inference that the omission to 
provide common law certiorari 
jurisdiction was inadvertent. This 
argument does not take _ into 
account the legislative history of the 
amendment. Nor does it consider 
either Article V as it existed before 
the amendment or the explicit 
detail with which writs are treated 
in the amendment. Taking all the 
relevant factors into account, it 
seems clear that the amendment 
was intended to take away the 
Supreme Court’s pre-existing 


power to issue common law writs of 
certiorari. 


WiLuiaM H. Apans III 
January 16, 1979 
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1979 
Report 
On the 
Florida 
Judiciary 


By Chief Justice 
Arthur J. England, Jr. 


or any branch of government to 
survive and function effectively in 
contemporary society, it must have 
the capacity to satisfy the demand 
which it has been created to meet, 
and it must perform its designated 
tasks in a way that will instill 
confidence in the people whose 
needs it serves. It is my duty to 
advise you that the courts of Florida 
are no longer capable of satisfying 
the demands placed on them by the 
people and the laws of this state, 
and that unless certain steps are 
taken now, the public’s confidence 
in the judiciary will be seriously 
imperiled. Those steps include the 
creation of 17 additional trial court 
judgeships, the establishment of a 


x 
ot 
‘ 


fifth district court of appeal, the 
creation of 10 additional district 
court of appeal judgeships, and the 
adoption by Florida’s citizens of a 
constitutional amendment which 
redefines the role of the Florida 
Supreme Court in relation to the 
function it performs in the judicial 
branch of government. 


| - New Trial Court Positions 


It is certainly not necessary for 
me to detail the factors that have 
produced the caseload pressures, 
and the attendant delays in case 
dispositions, which have plagued 
the Florida judiciary at all levels. 
These factors were explored for 
you last year and the year before in 
the annual reports presented by 
then Chief Justice Overton, and they 
are outlined more recently in the 
attached report of the Commission 
on the Florida Appellate Court 
Structure. I have attached as 
Appendix A of this report some 
caseload and population statistics 
which dramatize the growth in both 
categories in recent years. 

One dominant need of the court 
system is the addition of judicial 
personnel. The judiciary article of 
our constitution—Article V as 
adopted in 1972— provides an ideal 
means by which necessary 
adjustments in personnel can be 
made at most levels of our judicial 
system. The benefits offered by 
Article V have been more than 
proved in the last seven years, for 
without the flexibility which it 
afforded, the majority of personnel 
problems that exist today would 
have been far more severe at an 
earlier date. It would be well to 
recount the range of growth 
accommodations which Article V 
has provided. 

Article V has made possible the 
geographic transfer of judges 
throughout the state, the horizontal 
mobility of judges within the 
structure of the court system, and 
the supplementation of full-time 
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judicial positions with 
judicial personnel—all 


retired 
through 
simple assignment by the chief 
justice or by the chief judges of the 
judicial circuits. Article V has 


relieved judges of nonjudicial 
administrative burdens, by 
providing centralized adminis- 
tration of the entire court system 
through the office of the state courts 
administrator and coordinate local 
administrators who now serve in 
most of the state’s judicial circuits. 
Article V has also made possible 
adjustments in the number of 
county court, circuit court, and 
district court judgeships, based ona 
combined annual evaluation of 
need by the Supreme Court and the 
legislature. 

Through these mechanisms, 
Article V has provided the 
administrative tools to accommo- 
date growth in the state and to deal 
expeditiously with temporary 
emergencies which occur in various 
locales throughout the state. Once 
again this year the court has turned 
to Article V, coupled with the 
legislative appropriations process, 
to meet the caseload needs of the 
trial courts and the district courts of 
appeal. Attached to this report as 
Appendix B are copies of the court’s 
certifications under $9 of Article V 
for 17 new trial court judgeships, for 
10 new district court judgeships, 
and for the creation of a new 
judicial district from within the 
boundaries of the four presently in 
existence. Full justification for the 
positions certified and for the 
realignment of the state’s judicial 
districts is contained in those 
certifications and in the report of 
the Commission on the Florida 
Appellate Court Structure. 


Supplementing these  certifi- 
cation orders is a request for 
adequate funds, both for fiscal 
1979-80 and 1980-81, to permit the 
employment of retired judges for 
temporary judicial assignments. As 
you know, it is inevitable in a state 


as large as ours that some judicial 
positions become vacant during the 
course of a year. Temporary 
absences and unanticipated attrition 
occur from retirements, illnesses, 
deaths, elevations to higher judicial 
posts within our state court system, 
departures for judicial service in the 
federal courts, and resignations for 
financial and a variety of other 
reasons. Fortunately, however, the 
assignment of retired judges 
enables us to recoup some of the 
bench-hours that would otherwise 
be lost. The need for this reserve of 
judicial manpower is evidenced by 
the fact that all funds allocated by 
the 1978 Legislature for the 
assignment of retired judges during 
the current fiscal year were 
exhausted in the first nine months of 
the year. 

The creation of the newly- 
certified circuit court, county court, 
and district court judgeships, the 


establishment of the proposed new 


judicial district, and the 
appropriation of adequate funds 
for the assignment of retired judges, 
are essential to the continued 
effectiveness of our judicial system. 


il - Amendment of 
Article V Proposed 


Although Article V of the 
constitution establishes adequate 
means to provide the personnel 
necessary to service the needs of the 
trial courts and of the district courts 
of appeal, the framework of Article 
V is wholly inadequate to support 
the Florida Supreme Court’s ability 
to discharge its many judicial 
functions. At first blush it may seem 
early in the history of Article V to 
consider revision, it having been 
adopted only seven years ago; but I 
submit to you that it is not too soon, 
and that constitutional change must 
be effected promptly if this state’s 
highest court is to fulfill its 
appropriate constitutional role. 

The district courts were created 
in 1957 to hear most appeals as a 
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matter of right in the court system. 
The Supreme Court’s annual 
caseload, which then consisted of 
approximately 1,400 appeals, was 
largely assigned to those new 
courts. To cope with these cases, 
three district courts were created, 
each having three judges. 
Inexorably, the growth in litigation 
in Florida led to an increase both in 
the number of district courts and in 
the number of judges sitting in 
panels of three on each. Today 
there are four district courts, each 
having seven judges. These courts 
heard more than 9,500 cases in 1978. 
Creation of the district courts in 
1957 did not, however, remove all 
appellate responsibility from the 
Supreme Court. Anticipating a 
greatly reduced caseload, the court 
retained a panoply of jurisdictional 
responsibilities. No aspect of the 
court’s. 1957 jurisdiction has been 
relinquished; indeed, it has actually 
be augmented over the years. 
Today, the court’s jurisdiction 
embraces: (1) discretionary review 
of certain trial court orders and 
certain classes of district court 
decisions; (2) mandatory appellate 
review of trial court orders 
imposing the death penalty and 
validating bonds; (3) mandatory 
appellate review of all trial court 
orders and district court decisions 
passing on the validity of statutes or 
construing constitutional pro- 
visions; (4) mandatory appellate 
review of all administrative 
decisions rendered by the Public 
Service Commission and of all 
workmen’s compensation orders 
entered by the Industrial Relations 
Commission; (5) original 
jurisdiction to issue the extra- 
ordinary writs of mandamus, 
prohibition, habeas corpus and quo 
warranto; (6) rulemaking 
responsibilities with respect to 
practice and procedure in all the 
state’s courts; (7) supervisory 
responsibilities over the admission 
and the discipline of attorneys; (8) 
direct review of recommendations 
from the Judicial Qualifications 
Commission for the suspension or 
removal of judges; and (9) advisory 
opinions to the Governor. In 


addition, the court answers 
unresolved questions of Florida law 


certified from federal appellate 


courts. 

During the 22 years since the 
district courts were created, the 
number of trial court judges has 
necessarily expanded, just like 
district court judgeships, to meet 
population growth and increased 
caseloads. Yet despite this increase 
in the number of judicial tribunals 
from which review may be sought 
in the Supreme Court, the 
jurisdiction of the court has 
remained virtually as it was in 1957. 
Plainly, the jurisdictional 
framework constructed for the 
court in 1957 is too expansive today. 
Current caseload data illustrate the 
point. Last year the court received 
2,740 new cases and decided cases 
at the astonishing rate of over 200 
dispositions each month. 
Nonetheless, the daily backlog 
remained roughly equal to the 1,400 
cases filed annually with the court 
when the district courts of appeal 
were first created. 


ill - Appellate Structure 
Recommendations 


Recognizing the growing 
inability of the appellate courts to 
discharge their diverse responsi- 
bilities expeditiously, despite 
administrative efficiencies made 
within the courts, I appointed an 
independent study commission of 
lawyers, judges, legislators and 
laymen to evaluate the problem of 
mounting appellate caseloads in the 
Supreme Court and the other 
appellate courts of the state. The 
commission conducted hearings 
and met continuously for eight 
months in an effort to identify 
causes and to formulate solutions. 
The recommendations of _ this 
commission are contained in its 
final report, copies of which have 
already been made available to the 
legislature and to the public. 

The court has carefully analyzed 
the commission’s recommendations 
and, as discussed in Part IV of this 
report, has essentially approved 
them as proposed. The only set of 
recommendations with which the 
court could not agree were those 
directed to the jurisdiction of the 
Supreme Court. Several consi- 
derations convinced the justices 
that the commission’s recom- 


mendations fall short of resolving 
the court’s caseload dilemma. 


First of all, the commission 
advised the court that its members 
were reluctant to consider 
constitutional change, not because 
it did not seem warranted, but 
rather because the voters of Florida 
resoundingly rejected consti- 
tutional revision on a range of other 
matters in November 1978. The 
court believes that constitutional 
change is imperative, however, and 
we do not accept as a premise that 
the events of 1978 are indicative to 
any extent of what the people of 
Florida will do in 1979 or 1980 to 
resolve the crisis which now exists 
in their highest judicial tribunal. 

The court further believes that 
the nonconstitutional recom- 
mendations of the commission are 
themselves inadequate to stem the 
flood of filings which the justices 
must presently review. Those 
recommendations stem from the 
dual beliefs that the court can 
exercise greater self-restraint in 
deciding which cases it will hear, 
and that the attorneys of Florida 
will exercise greater self-restraint in 
bringing matters to the court if 
more definite standards of review 
are developed for their general 
guidance. A close analysis of these 
beliefs convinced the court that 
they are not so-compelling as to 
justify postponing inevitable 
constitutional change. 

With respect to the court's 
asserted lack self-restraint, 
statistical data indicate that the 
court has in reality exercised great 
restraint in accepting for review the 
cases over which it has any freedom | 
of choice. Consistently over the 
years, discretionary petitions have 
been granted in less than 5 percent 
of the cases brought to the court. 
The annual increase in the number 
of requests for discretionary review 
has been the problem in this area, 
not the extent to which the court has 
exercised its discretion. The 
consequence of the sheer increase 
in filings has been that attorneys, 
rather than the justices, have 
controlled the time and sources of 
the court. The advent of a fifth 
district court of appeal will 
immediately aggravate this aspect 
of the court’s problems under the 
present constitution, not only 
because more cases will filter up to 
the court, but as well because they 
will arrive at an accelerated rate. 

With respect to the commission’s 
second premise, it is purely 
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conjectural that attorneys in Florida 
will exercise greater restraint if 
standards of review are articulated 
by the court. For one thing, the 
standards proposed by the 
commission are in large part a 
codification of existing case law, 
which has long been available for 
_ those who would care to use it. For 
another, attorneys’ self-restraint 
will always be limited, both by the 
demands of their clients to seek 
review in the highest court and by 
their ethical obligation to advise 
clients that alternate appellate 
forums may be selected quite 
legitimately under the present 
constitution. Attorneys who prefer 
to bypass a district court as a matter 
of tactics may do so simply by 
raising in the trial court a 
constitutional issue, a ruling on 
which automatically activates a 
right of direct appeal to the 
Supreme Court. For another, the 
actual guidelines recommended by 
the commission for the court's 
adoption are wholly precatory; 
rather than offering attorneys a 
clear statement of when the court 
will accept or reject cases brought 
for review, the proposed guidelines 
merely provide another source of 
authority to support arguments that 
review should be afforded. Finally, 
the court has serious reservations 
about attempting to stem the flow 
of direct appeals, as the commission 
suggests, by placing on the 
constitutional directive that we 
“shall” hear certain appeals a court- 
created gloss which restricts 
appealable issues to those which are 
deemed “substantial.” 

The court has unanimously 
resolved that its jurisdictional 
problems should not be ameliorated 
with tentative solutions, but that 
they should be confronted directly 
and dealt with definitively. To meet 
these problems, the justices of the 
Supreme Court recommend that 
the legislature adopt an amendment 
to Article V, §3 of the Florida 
Constitution, in the form which 
appears as Appendix C to this 
report, and that this amendment be 
submitted to the people of the State 
of Florida not later than the 
presidential primary election to be 
held in March 1980. 

The proposed amendment has 
four significant features. First, the 
court’s mandatory appellate 
jurisdiction would be limited to 
death penalty cases, bond 
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validation cases, and decisions of 


the district courts which expressly . 


rule on the validity of a statute or 
construe a constitutional provision. 
Second, the court’s discretionary 
jurisdiction would be redesigned to 
require a certification by a district 
court that its decision either passes 
on a question of great public 
interest or directly conficts with 
another Florida appellate court 
decision. Third, the court would be 
relieved of all initial review of the 
decisions of administrative 
agencies. Fourth, the court would 
be granted discretionary authority 
to “reach down” to any level of the 
judicial system to afford expedited 
review of any case having urgent 
importance and statewide 
implications. 

(1) Mandatory Appeals. 
Obviously, cases in which the death 
penalty has been imposed must be 
reviewed by the Supreme Court. At 
the present time, there are exactly 
100 of these cases pending in the 
court, over half of which have not 
yet been submitted to the justices 
because the necessary briefs and 
records have not been filed. These 
are, of course, the most difficult and 
time-consuming cases which the 
court considers. (In a later portion 
of this report, I have recommended 
that the legislature consider a more 
efficient way to process these cases 
into and through the court.) The 
constitutional amendment that we 
have proposed preserves our 
review of these cases and bond 
validations, but it deletes existing 
authority to add to our jurisdiction 
those cases in which a sentence of 
life imprisonment has been 
imposed. 

Under the present constitution, 
we must also accept cases in which 
a trial court or district court has 
passed on the validity of a statute or 
has construed the state or federal 
‘constitution. The need for the 
court’s initial review of these cases 
is no longer justified. Many are 
resolved on alternate, nonconsti- 
tutional grounds, and most include 
a number of routine issues of 
limited significance which the 
district courts are well equipped to 
resolve expeditiously. By 
channeling all trial court orders 
through the district courts of appeal, 
numerous cases will be resolved 
at that appellate level, insubstantial 
constitutional challenges can be 
dealt with summarily, and signifi- 


cant issues will in all cases come to 
the court not only with counsel's 
views, but with a fully-developed 
record and the benefit of written 
appellate analysis. In the event a 
district court fails to treat 
expressly a statutory or constitu- 
tional issue having urgent statewide 
implications, the court’s “reach 
down” authority will be available to 
bring the matter to the court for 
resolution. 

(2) Discretionary Feview. At 
the present time, the court's 
discretionary jurisdiction extends to 
decisions that “conflict” with 
another Florida appellate decision, 
that present a question of great 
public interest, that affect a class of 
constitutional or state officers, or 
that involve an interlocutory order 
which would be directly 
appealable to the court upon final 
judgment. The subjective debates 
as to the meaning of these 
“standards” of review, which have 
filled volumes of the Supreme 
Court’s reported decisions since 
1957, will be wholly eliminated by 
the court’s proposal. As a result, far 
more time will be available to 
analyze and resolve the merits of 
those critical legal issues which a 
state’s high court can alone decide. 

Equally significant, by requiring 
formal certification from the 
district courts (or an exercise of 
extraordinary “reach down” 
authority by the court itself), the 
responsibility for determining the 
importance of each case to the 
general body of state law will be 
returned to the judiciary. The 
significant net effect of restoring 
this authority to the courts is to give 
meaning at long last to the 
characterization that was ascribed 
to the district courts at the time of 
their creation—namely, that they 
should be courts of last resort in 
which most matters litigated in the 
state should be finally resolved 
after one full appellate review. 

(3) Administrative Review. In 
accordance with the recommen- 
dations of the commission, we 
support the transfer of review 
jurisdiction over decisions of the 
Public Service Commission and in 
workmen’s compensation pro- 
ceedings from the Supreme Court 
to the district courts of appeal. The 
sophistication of the district courts 
in working with the Administrative 
Procedure Act amply demonstrates 
that those courts are well able to 
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provide a thorough and fair review 
of administrative agency action. 

(4) “Reach Down.” From 
time to time individual cases arise 
which require prompt and final 
resolution by the state’s highest 
court because they have obvious 
statewide implications of an 
immediate nature. Obvious 
examples are the case which tested 
the constitutionality of bifurcated 
proceedings where insanity was 
pleaded as a defense, and the case 
which challenged the validity of the 
good drivers’ incentive fund. 

In these rare types of cases, the 
court should have the authority to 
bring a case up for prompt review 
and resolution. The court 
contemplates, however, that 
requests from counsel for the 
court’s exercise of this new 
authority would not be entertained 
(unless authorized by rules which 
the court might later adopt), and 
that the proposed “reach down” 
authority would in practice be 
exercised very sparingly, perhaps 
only a few times a year. 

The proposed constitutional 
amendment which appears as 
Appendix C also effects another 
change which the court believes 
should be approved by the voters of 
Florida as soon as possible—that is, 
removal of the geographical 
limitation on the selection of 
Supreme Court justices by the 
Judicial Nominating Commission 
and the Governor. An early change 
in this provision is particularly 
important in light of the 
recommended creation of a fifth 
judicial district. 

Finally, the proposed amend- 
ment removes language in §3(a) 
concerning the temporary 
assignment of judges to the court, 
which is wholly unnecessary (if not 
confusing) in light of the general 
assignment power conferred by 
§2(b) of Article V. 

It is difficult to understand why 
the jurisdiction of the Supreme 
Court has not been altered since the 
district courts were created in 1957. 
The demands placed on the court 
cry out for constitutional 
adjustment. The proposal we have 


submitted is calculated to restore to 
the state’s highest court the policy 
making, supervisory role which was 
envisioned when the general case 
review function was assigned to the 
district courts of appeal. The 
legislature should promptly 
approve this proposal and place it 
before the people of Florida not 
later than the next general election 
in March 1980. To reject the 
proposal or to delay submission 
until November 1980, while 
creating a new district court of 
appeal, will aggravate a situation 
which is already out of hand. 


IV - Proposes Transfer of PSC 
Review, Abolition of IRC 


It is important that the legislature 
and the court implement the other 
recommendations of the commis- 
sion in order to round out and 
balance the appellate jurisdiction of 
the state’s several courts. The court 
has endorsed those recommen- 
dations of the commission, with 
minor modifications. 


(1) Public Service Commission. 
The court recommends that all 
jurisdiction to review orders of the 
Public Service Commission be 
removed from the Supreme Court 
and assigned to the First District 
Court of Appeal. The First District 
presently has the lowest caseload 
among the district courts, and it 
should realize a further decrease by 
virtue of the recommended 
severance of Marion County and 
the Seventh Judicial Circuit from 
the district. Even with the 
assignment of some workmen's 
compensation appeals, the review 
of all Public Service Commission 
decisions will not unduly burden 
the seven judges of that court. 


I should note that the court’s 
recommendation here departs from 
that of the commission, which 
would have bifurcated the review 
of Public Service Commission 
matters based on the types of 
companies involved and dispersed 
the review of seemingly less 
important cases among the five 
district courts of appeal. The court 
rejected bifurcation of review 
because the functions and scope of 
review are identical for all cases 
emanating from this agency, 
because the division of cases by 
type of company does not assure 
that only major rate cases will come 
to the Supreme Court (as the 


commission apparently desired), 
and because in any event the district 
court is as fully able as is the 
Supreme Court to deal com- 
petently with the matters which are 
considered in major utility cases, 
such as rate design. The court 
rejected the idea of spreading 
Public Service Commission cases 
among the five district courts of 
appeal due to the unnecessary 
potential for decisional conflict 
inherent in such a procedure. 

(2) Workmen’s Compensation 
Proceedings. The court recom- 
mends that the Industrial Relations 
Commission be abolished, and that 
appeals from orders of the judges of 
industrial claims in workmen’s 
compensation cases be taken to the 
district court of appeal in the 
district where the injury occurred. 
The court further recommends that 
the resolution of a workmen’s 
compensation claim should remain 
an expeditious, inexpensive and 
informal administrative pro- 
ceeding, rather than being brought 
fully into the judicial system. 
Accordingly, the court does not 
support the commission’s 
suggestion that the judges of 
industrial claims be abolished and 
that circuit court judgeships be 
created to process this class of 
cases. 

The court’s certification of new 
district court judges has taken into 
account the abolition of the 
Industrial Relations Commission 
and the direct review of all 
workmen’s compensation pro- 
ceedings in the various district 
courts. The creation of 10 new 
district court judgeships requires, 
in reality, only the equivalent of 
financial resources for less than five 
new judicial positions, since the 
outlay for industrial relations 
commissioners and their 
administrative support will be 
wholly eliminated. 

The court’s principal concern in 
this area is that review of 
workmen’s compensation pro- 
ceedings should be assigned to the 
district courts of appeal rather than 
to the Supreme Court. It appears 
logical to us in conjunction with this 
transfer to remove the intermediate 
administrative review now in 
existence, since decisions of the 
district courts in workmen’s 
compensation proceedings will 
ultimately be reviewable by the 
Supreme Court, either through 
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certification from the district courts 
or by exercise of the court’s “reach 
down” authority. 


(3) County Court Jurisdiction. 
The court supports the commission’s 
recommendation that $34.01, 
Florida Statutes (1977), be 
amended to increase the 
jurisdiction of the county courts 
from $2,500 to $5,000, and to 
provide that all equitable defenses 
in cases properly before a county 
court may be tried in the same 
proceeding. These changes will 
return the jurisdiction of the county 
courts to its original, pre-inflation 
level, and will_avoid wasteful and 
frequently dilatory transfers from 
county to circuit courts whenever 
equitable defenses are asserted. 

(4) En Banc Hearings in District 
Courts; Three Judge Circuit Court 
Panels. The court has approved the 
commission’s coordinate recom- 
mendations concerning appellate 
procedures in the circuit and 
district courts, and following 
favorable legislative action on the 
other proposals in this report the 
court will initiate rulemaking 
proceedings to provide the district 
courts with en banc hearing 
authority (modified, however, to 
delete authorization for en banc 
hearings on matters other than 
intradistrict conflicts) and to 
authorize circuit court judges to sit 
in panels of three to hear appeals 
from county courts. The 
justifications for these rule changes 
are adequately set forth in the 
commission’s report. 

(5) Expedited Criminal 
Appeals. Finally, the court has 
delegated to the chief justice the 
authority to consider and 
implement the commission’s final 
recommendation, for a _ pilot 
program to expedite criminal 
appeals. 


V - Other Legislative Priorities 


I am_ submitting for your 
consideration and adoption a 
number of other legislative changes 
which taken together have a great 
deal of significance to the judiciary. 
Their object is to allow the judicial 
branch of government, under our 
doctrine of separation of powers, to 
perform all of its responsibilities 
more effectively and efficiently. 

(1) Judicial Personnel Classifi- 
cation. The American Bar 
Association’s Standards for Judicial 
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Administration suggest that any 
state court system should manage 
its own personnel. We have taken 
initial steps to manage personnel 
within the state’s court system by 
adopting judicial personnel 
regulations. We cannot fully 
discharge our administrative 
mandate under the constitution, 
however, unless we also have the 
ability to make necessary 
adjustments in the classification of 
personnel. 

Accordingly, I am _ recom- 
mending that the authority reposed 
in the Department of Administration 
with respect to the classification of 
judicial personnel be transferred to 
the judicial branch of government 
and assigned to the chief justice of 
the Supreme Court in this capacity 
as administrative head of the 
judicial branch. The functions now 
performed in the Department of 
Administration with respect to this 
matter can adequately be 
performed in the office of the state 
courts administrator, given the 
same personnel as now perform 
these tasks in the department. 

(2) Judicial Budget Prepar- 
ation. The budget of the legislative 
branch of government is prepared 
by that branch and considered in 
the course of the general 
appropriations process. The budget 
of the executive branch of 
government is prepared by that 
branch and submitted by the 
Governor to the legislature for its 
consideration in the appropriations 
process. Unlike either of these 
branches of government, however, 
the budget of the judicial branch of 
government, although prepared by 
that branch, is first submitted to the 
executive branch for evaluation and 
change before being transmitted to 
the legislature for consideration in 
the appropriations process. There is 
no reason for this unique treatment. 

I request that the necessary 
statutes be amended to allow the 
Supreme Court to submit a budget 
for the judiciary directly to the 
legislature. Just as is the case with 
the legislative budget, of course, the 
Governor should receive an 
informational copy so that he can 
evaluate the financial needs of the 
entire state in accordance with his 
fiscal responsibility. 

(3) Judicial Data Processing 
System. One year ago, the 
legislature appropriated funds to 
the Department of Corrections and 


to the judiciary for the purchase of a 
computer designated to create and 
operate a criminal justice 
management information system. 
The wisdom of the program 
envisioned by the legislature has 
been borne out by its progress even 
at this early stage, and we now want 
to use this same equipment not only 
to store data on criminal cases, but 
also to automate recordkeeping 
functions in the appellate courts, to 
provide word processing capability 
for the Supreme Court, and to share 
information with the Florida 
Department of Law Enforcement. 

These goals cannot be 
accomplished so long as computer 
operations are managed by a 
noncriminal justice agency—the 
Division of Data Processing of the 
Department of General Services. 
The positions presently authorized 
and funded through the budgets of 
the court and the Department of 
Corrections should be transferred 
to the judicial branch of 
government, for the purpose of 
operating and maintaining the 
computer center for the justice 
management information system 
and for these other related 
purposes. 

(4) Judicial Compensation. 
With the creation of a fifth district 
court of appeal and the 
authorization of additional county 
courts, circuit court, and district 
court of appeal judgeships, as 
recommended by the court, the 
Governor will have the responsi- 
bility of filling those positions with 
qualified personnel. Governor 
Graham has stated his desire for 
high quality judicial appointments, 
and he has directed the state’s 
judicial nominating commissions to 
seek out the highest caliber persons 
to occupy the benches of this state. 
Regrettably, the commissions have 
reported to the Governor and to me 
their inability to find qualified 
persons willing to serve on the 
bench at the present levels of 
compensation. 

I will not discuss what constitutes 
adequate judicial compensation, as 
that subject has been debated at 
length. I invite your attention, 
however, to the most recent survey 
of judicial salaries which was 
prepared by the National Center 
for State Courts in January 1979, a 
copy of which accompanies this 
report as Appendix D, and to the 
large number of state judicial 
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officers who recently applied for 
appointment to the federal bench. I 
urge you to heed these clear signals 
that judicial salaries are currently 
inadequate to induce qualified 
persons to serve on the courts of this 
state. 

(5) Sentencing Disparities. A 
sentencing study committee, 
created by then Chief Justice 
Overton early in 1978, has just 
issued its interim report. A copy has 
been made available to each of you. 
I cannot emphasize too strongly the 
need for implementing the 
committee’s recommendations as a 
major step toward reducing the 
disparity which exists among 
sentences imposed by trial judges 
throughout the state. The need is 
self-evident, the report is self- 
explanatory, and the funding 
required to establish guidelines is 
indispensable both to the 
committee’s continued per- 
formance and to the ultimate 
improvement of sentencing 
processes for the citizens of the 
state. 

(6) Jury Management. During 
the past year the court has 
conducted a jury management 
study in various circuits throughout 
the state to experiment with 
methods designed to provide jurors 
for the courts at lower costs, and 
with less inconvenience for those 
called upon to serve. The program 
has been immensely successful in all 
respects and should be expanded to 
other areas of the state. Funds to 
continue the study have been 
requested in the judiciary’s budget, 
and I urge your approval. 

(7) Capital Appeals Defense 
Coordinator. In consultation with 
the appellate public defenders of 
the state, I explored the feasibility 
of creating in Tallahassee an office 
for the coordination and 
management of all appeals by 
indigents in capital cases which are 
brought to the Supreme Court. An 
explanatory memorandum and 
draft statute have already been 
submitted to the appropriate 
committees in both chambers, and I 
recommend that hearings be 


conducted to evaluate the proposal 
and determine the necessary costs. 


Summary of Recommendations 


In summary, the recommen- 
dations of the Florida Supreme 
Court for legislative action in the 
1979 regular session, in the order 
discussed in this report but not 
necessarily in the order of their 
importance, are these: 

(1) Create 17 trial court 
judgeships, effective July 1, 1979. 

(2) Create 10 district court of 
appeal judgeships, effective July 1, 
1979. 

(3) Create a fifth district court 
of appeal as defined in Appendix B, 
effective July 1, 1979. 

(4) Provide adequate funds in 
fiscal 1979-80 and 1980-81 for the 
temporary assignment of retired 
judges. 

(5) Adopt a proposed 
constitutional amendment 
removing restrictions on the 
selection of Supreme Court justices 
and curtailing the court’s 
jurisdiction to be submitted for 
voter approval in March 1980. 

(6) Transfer review of Public 
Service Commission decisions from 
the Supreme Court to the First 
District Court of Appeal, effective 
July 1, 1979. 

(7) Abolish the Industrial 
Relations Commission and transfer 
the review of workmen’s 
compensation orders from the 
Supreme Court to the district courts 
of appeal, effective July 1, 1979. 

(8) Increase the jurisdiction of 
county courts from $2,500 to $5,000 
and allow all equitable defenses to 
be tried in the original suit, effective 
July 1, 1979. 

(9) Transfer the responsibility 
for classification of judicial 
personnel from the Department of 
Administration to the court, 
effective July 1, 1979. 

(10) Authorize submission of the 
budget of the judiciary directly to 
the legislature rather than through 
the executive branch, effective July 
1, 1979. 

(11) Transfer the authority and 
personnel necessary to operate and 
maintain the Justice Management 
Information Center the 
Department of General Services to 
the court, effective July 1, 1979. 

(12) Provide adequate judicial 
compensation. 

(13) Approve the funds 


requested by the sentencing study 
committee. 

(14) Approve the funds 
requested for continuation of the 
jury management study. 

(15) Explore the feasibility of 
establishing an office of capital 
appeals defense coordinator. 


APPENDIX A 


SUPREME COURT FILINGS 
(00s) 


1958 1973 1974 1975 1976 1977 1978 


FILINGS* 
482 1600 1883 1947 2214 2253 2740 


*Figures do not include petitions for 
rehearing. 


COUNTY COURTS FILINGS 


1973 1974 1975 1976 1977 1978 
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CIRCUIT COURT FILINGS 


500 
450 
400 
350 
300 
250 
0 

1973 1974 1975 1976 1977 1978 

Florida Population 
1973 - 1978 

(000s) 
9000 
8900 
8800 
8700 
8600 
8500 
8400 
8300 
8200 
8100 
8000 
7900 
7800 

0 

1973 1974 1975 1976 1977 1978 

TOTAL (000s) 

7845 8248 8485 8551 8717 8958 
APPENDIX B 

Supreme Court of Florida 

No. 56,422-A 


In Re: Certification under Article V, 
Section 9, Florida Constitution, to 
redefine appellate districts and to 
increase the number of judges on the 
district courts of appeal. 


[April 2, 1979] 


PER CURIAM. 


For the reasons set forth in detail 
below, the court has determined 
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pursuant to Article V, §9 of the Florida 
Constitution, that a fifth judicial district 
should be created in Florida by 
redefining the boundaries of the 
existing districts, and that the following 
ten new judicial positions are needed 
for the continued, effective operation 
of the district courts of appeal of this 
state, all effective July 1, 1979. 


Districts Judges 
Second District 3 
(Comprising the: 6th, 12th, : 
13th and 20th judicial circuits) 

Third District 2 
(Comprising the 11th and 16th 
judicial circuits) 

Fourth District 2 


(Comprising the 15th, 17th, 

and 19th judicial circuits) 

Fifth District 3 
(Comprising the 5th, 7th, 9th, 

10th and 18th judicial circuits) 


In July 1978, the chief justice 
appointed a Commission on the Florida 
Appellate Court Structure composed of 
judges, lawyers, laymen, and legislators 
to determine the needs of the appellate 
courts of the state in light of current and 
prospective litigation patterns. Last 
month, the commission filed its final 
report with the court, and copies have 
been distributed to each member of the 
legislature in conjunction with this 
certification. By this certification, the 
court has formalized its approval of the 
commission’s recommendations for a 
realignment of the state’s appellate 
districts and for the creation of 
additional district court judgeships. 


(1) Additional judges. 


The court concurs fully with the 
commission’s conclusion that existing 
caseload levels in the district courts of 
appeal are unmanageable. Appellate 
judges cannot, by any standard, 
adequately bear the initial 
responsibility for review of more than 
250 cases per judge, annually. The 
addition of jurisdiction to hear 
workmen’s compensation appeals, also 
recommended by both the commission 
and the court, will aggravate a situation 
which now, despite administrative 
innovations to expedite decisions, 
nonetheless causes intolerable delays 
and backlogs in the district courts of 
appeal. 

The court has pared the commission’s 
recommendation for three additional 
judgeships in the Third District Court 
of Appeal to two new positions. That 
court generally has available the regular 
services of one retired judge, and the 
members of that court have in any event 
indicated a concern for the 
administrative difficulties of enlarging 
the court to ten. 

The court’s request that ten positions 


be added to the district courts is 
integrated with recommendations 
elsewhere proposed, in particular the 
court’s recommendation for abolition 
of the five-person Industrial Relations 
Commission which now hears appeals 
from workmen’s compensation 
proceedings. These combined 
proposals have the practical and fiscal 
effect of adding only five additional 
judicial positions to the state’s appellate 
structure. 


The creation of the new judgeships 
we have certified will‘ result in five 
district courts of appeal composed of 
the following judicial personnel: 

First District - 

7 judges (all presently sitting) 
Second District - 

8 judges (5 of 7 presently sitting and 

3 to be added) 

Third District - 
9 judges (7 presently sitting and 2 to 
be added) 

Fourth District - 
8 judges (6 of 7 presently sitting and 
2 to be added) 

Fifth District - 

6 judges (1 presently sitting in Fourth 

District, 2 presently sitting in Second 

District, and 3 to be added) 


(2) District realignment. 


Full justification for the commission's 
recommendation concerning a new 
judicial district is contained in the 
commission’s report, and the court 
adopts by reference that justification as 
the basis for this certification. Contrary 
to the commission’s recommendation, 
however, the court recommends that 
the district which will encompass the 
lower Gulf Coast of Florida be 
denominated the Second District, and 
that the designation “Fifth District” be 
assigned to that district, stretching 
across the center of the state, which will 
be carved in part from the First, the 
present Second, and the Fourth. 

Principal among the reasons for the 
court’s departing from the designations 
assigned by the commission are (i) the 
fact that five of the seven judges of the 
present Second District Court of 
Appeal reside in the lower Gulf Coast 
district and will thus remain as 
members of the court which bears the 
same name, (ii) the historic pattern of 
designating as the higher-numbered 
districts and circuits those geographic 
areas which are created from within 
larger geographic areas, and (iii) the 
ease of identifying the newly aligned 
districts by “reading” the state 
chronologically from its northwest 
corner down the west coast and then up 
the east coast. 

The court takes no position as to the 
location of a headquarters for either the 
realigned Second District or the Fifth 
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District. The physical facility in 
Lakeland obviously commends itself as 
a headquarters for the Fifth District, 
but we consider the selection of a 
district headquarters to be a matter best 
suited for legislative determination. 


CERTIFICATION 


Therefore, in accordance with 
Article V, §9 of the Florida 
Constitution, we certify the need for ten 
additional district court of appeal 
judgeships, bringing to 38 the total 
number of judges on the district courts 
of appeal, and we recommend that the 
state’s judicial districts be realigned as 
follows: 

First District: to contain all of the Ist, 
2nd, 3rd, 4th, 8th, and 14th Judicial 
Circuits. 

Second District: to contain all of the 


6th, 12th, 13th, and 20th Judicial 


Circuits. 

Third District: to contain all of the 
1lth and 16th Judicial Circuits. 

Fourth District: to contain all of the 
15th, 17th, and 19th Judicial Circuits. 

Fifth District: to contain all of the 5th, 
7th, 9th, 10th and 18th Judicial Circuits. 


To implement these proposals, the 
court certifies to the legislature the nged 
to amend Chapter 35, Florida Statutes 
(1977), to create a new district court of 
appeal by removing Marion County 
and the 7th Circuit from the First 
District Court of Appeal, removing the 
9th and 18th Circuits from the Fourth 
District Court of Appeal, and placing 
those circuits in a new district. The 
newly created district should be 
designated the Fifth District; the 
remainder of the existing Second 
District should continue to be 
designated the Second District. As to 
judges currently residing in the 
realigned districts, no vacancies in 
office shall be deemed to occur by 
reason of the realignment of districts. 
Consequently, the five Second District 
judges residing in Hillsborough County 
shall remain judges of the Second 
District (which will encompass 
Hillsborough County); the two Second 
District judges residing in Polk County 
shall be judges of the new Fifth District 
(which will encompass Polk County); 
and the one Fourth District judge 
residing in Orange County shall be a 
judge of the new Fifth District (which 
will encompass Orange County). 

We further certify that these judicial 
officers and the accompanying 
realignment of the state’s judicial 
districts are necessary, and we 
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recommend that the appropriate laws 
be enacted and funds provided so that 
these adjustments can be made 
effective July 1, 1979. 


APPENDIX C 


Article V, Constitution of Florida 


SECTION 3. Supreme Court.- 

(a) ORGANIZATION.-The supreme 
court shall consist of seven justices. Of 
+he—-sever —justices, --eaeh —appellate 
district shal have at teast ene justice 
eleeted orappeinted from the districtte 
the supreme -court -whe is aresident of 
the distriet -at the time of his-original 
appeintment or -eleetion. Five justices 
shall constitute a quorum. The 
concurrence of four justices shall be 
necessary to a decision. When recusals 
fer eause would prohibitthe ceurtfrom 
convening because of the requirements 
ef--this—section, —judges- -assigned —te 
temporary duty-may-be substituted-for 


pastiees: 

(b) JURISDICTION.-The supreme 
court: 

(1) shall hear appeals from final 
judgments of trial courts imposing the 
death penalty and from erders-of trial 
-eourts and decisions of district courts of 
appeal expressly initially-and- direeth: 
passing on the validity of a state statute 
or a federal statute or treaty, or 
expressly construing a provision of the 
state or federal constitution. 

(2) When provided by general law, 
shall hear appeals from final judgments 
and erder: urts-imposing-tife 
imprisonment —or - -final - -judgments 
entered in proceedings for the 
validation of bonds or certificates of 
indebtedness. 

(3) May review by certiorari any 
decision of a district court of appeal 
that-affeets-a -class-of-eonstitutional er 
state -officers, that passes upon a 
question certified by a district court of 
appeal to be of great public interest, or 
certified to be that-s in direct conflict 
with a decision of any district court of 
appeal or of the supreme court on the 
same question of law; —and —any 
interlocutory - erder- -passing—uper -& 
matter -which- upon—final judgment 
would -be—direetly -appealable- to- the 
supreme-court-and-may issue writs-of 
eertiorari_te -commissions- established 
by-- general - law - having - -statewide 

(4) May issue writs of prohibition to 
courts and —eommissiens--in—eauses 
within the-jurisdiction-ef the-supreme 
eourt to review, and all writs necessary 
to the complete exercise of its 
jurisdiction. 

(5) May issue writs of mandamus and 
quo warranto to state officers and state 
agencies. 

(6) May, or any justice may, issue 
writs of habeas corpus returnable 


before the supreme court or any justice, 


_ a district court of appeal or any judge 


thereof, or any circuit judge. 

er- of direct 
review—of -administrative -aetion 
preseribed by general law. May, on its 
own initiative only, review any order, 
judgment or decision of any court of 
this state which substantially affects the 


general public interest_or the proper 
administration of justice throughout the 


state. 

(c) CLERK AND MARSHAL.-The 
supreme court shall appoint a clerk and 
a marshal who shall hold office during 
the pleasure of the court and perform 
such duties as the court directs. Their 
compensation shall be fixed by general 
law. The marshal shall have the power 
to execute the process of the court 
throughout the state, and in any county 
may deputize the sheriff or a deputy 
sheriff for such purpose. 


APPENDIX D 


Rank Order of Judicial Salaries, 
Income, and Population 


Population and income figures are 
from the U.S. Department of 
Commerce and Bureau of Census, 
Statistical Abstract of the United States 
1978. Where another state has the same 
rank, rank is shown in parentheses. The 
salaries reported for the highest 
appellate court refer to the salaries paid 
to associate justices. The general trial 
court salaries refer to standard state- 


paid salary for ranking purposes. 
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Rank Order of 
Judicial 

Salaries, 
Income, and 
Population 
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21 
22 
93 
25 
28 
28 
29 
30 
31 
32 
33 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 


Mississippi(22) 
egon 


Colorado 


Florida 
Hawaii(27) 
Iowa(27) 
Washington(27) 
Wyoming(27) 


Utah 

South Dakota(47) 
West Virginia(47) 
Vermont 

Maine 


Nevada 
Hawaii(14) 
Maryland(14) 


Wyoming(14) 


North Carolina(24) 


Rhode Island > 
Delaware(27) 
Washington(27) 
Connecticut(29) 
Georgia*{29) 


Colorado 
Wisconsin # 
Texas ® 
New Mexico 
Idaho(35) 


Kentucky(35) 
Montana(35) 
North Dakota 


Ohio (41) 

South Dakota (41) 
Kansas@ 

Vermont 


Maine(45) 


West Virginia(45) 
Michigan # 


8 Local Supplements may be added to state pay 


b Rank is based on lower figure of salary range 


Highest Appetiate General Trial Per Capita = 
Rank and Salary Courtand Salary Personal income Population 
1 California 66,082 California 51,624 Alaska California 
2 New York 60,575 Illinois 50,500 Connecticut New York i 
; 3 Hiinois 58,000 South Carolina 49,140 New Jersey Texas ‘: 
4 Michigan 56,500 New York 48,998 Nevada Pennsylvania » 
5 New Jersey 56,000 Alaskab 48,576 California Illinois 
6 Pennsylvania 55,000 New Jersey 48,000 linois Ohio 
7 Louisiana 54,000 Louisiana ® 45,900 Delaware Michigan 
‘ 8 Tennessee 53,6867 Missouri (8) 45,000 Hawaii Florida - 
9 Alaskab 52,992 Pennsylvania (8) 45,000 Michigan New Jersey us 
10 Texas 51,400 Tennessee 44,722 Maryland Massachusetts = 
a8 Ohio 51,000 Virginia 44,500 Wyoming North Carolina a 
12 Missouri(12) 50,000 Arizona 43,500 New York Indiana 
183 Virginia(12) 50,000 43,000 Washington Virginia ; 
as 14 South Carolina 49,140 42,500 Massachusetts Georgia - 
15 Minnesota 49,000 42,500 Colorado Missouri bs 
Wisconsin 390 42,500 Kansas Wisconsin 
; 17 Maryland 47,800 Massachusetts 42,053 Minnesota Tennessee i 
: 18 Arizona 47,500 Minnesota 42,000 Ohio Maryland pa 
19 Nevada 47,250 Oregon 41,061 Pennsylvania Minnesota : : 
20 North Carolina 47,000 Mississippi 41,000 Oregon Louisiana : : 
Massachusetts 46,638 Florida 40,850 Indiana Alabama — 
Georgia(22) 46,000 Iowa 40,000 Wisconsin Washington 
46,000 New Hampshire 39,750 Iowa Kentucky 
45,707 _Nebraska*%{24) 39,500 Virginia Connecticut 
45,600 39,500 Texas lowa 
45,350 39,100 Rhode Island South Carolina 
45,000 39,000 Nebraska Oklahoma 
Se 45,000 39,000 Florida Colorado 
45,000 38,500 Missouri Mississippi 
{ ; x 45,000 38,500 New Hampshire Oregon 
‘a 
Nebraska 43,000 38,350 Arizona Kansas 
Delaware 42,000 36,151 Oklahoma Arizona 
Rhode Island 41,300 35,700 Nebraska Arkansas 
4 y New Hampshire 40,810 35,317 Montana West Virginia 
Connecticut 40,000 35,000 Georgia Nebraska ~ 
a ? Alabama 39,500 35,000 West Virginia Utah 2 
Oklahoma 39,200 35,000 Idaho New Mexico 
Kentucky 39,000 34.500 South Dakota Maine 
New Mexico 38,165 Arkansas 33,510 Kentucky Rhode Island 
po ~Indiana "38,100 Utah 33,500 North Carolina Hawaii 
Kansas 36,250 32,625 New Mexico Montana - 
35,000 30,850 South Carolina Delaware 
ha 
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“Oh, no!” 

Every one of my 

sports trophies had melted 
in the heat. 


Ss. 


OUY Savin 


flames. 


he smoke wisped its way under the door 
and into the kitchen, curling itself into a 
plume around the sleeping cat. She woke 
abruptly and fled. A few minutes later, I 
suddenly realized what was happening. 

“It’s a fire? I yelled. “We've got a fire? 

Fortunately, it was a small blaze and the 
damage was confined to one end of my den. After 
the firemen put out the flames, Helen and I picked 
our way through the rubble. The wood still 
steamed and hissed from the water. 

I stopped, stunned. “Oh, no!” Every one of 
my sports trophies had warped and melted in 
the heat. 

As I stood there, suffering incredible 
anguish, Helen plucked at my sleeve. 

“Harry ... what about the Savings Bonds? 
Weren't all the Bonds in your desk drawer?” 

“Helen, how can you be so insensitive? 


A public service of this publication 
and The Advertising Council. 


The Savings Bonds we can replace. Look at my 
trophies!” 

Which was true, of course. Even though 
our savings went up in flames, we didn’t lose a 
cent. Bonds are guaranteed, even if they're 
destroyed. 

I know Helen was really relieved about the 
Bonds. But I don’t think she cared a hoot about 
my trophies. When I finally gave up and consigned 
the lumps of metal to the trash can, I could swear 
I saw her smiling. 


Bonds are protected against fire, loss and theft. 
So if you lose a Bond, you don’t lose your 
investment. Just write the Treasury Department, 
and replacement Bonds 
will be issued. 
(Recorded serial 
numbers speed 
replacement.) 
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wyers Professional 


Liability Insurance Company 
proud the new 
endorsed carrier 


for 


ractice insurance 


for The Horida Bar 


Large law firms Law firms—10 


attorneys or less 
We offer you the following: 


P= 
Lawyers Professional Liability 


i 
i 


We offer you the following: 


Facilities available for limits up to 
$10,000,000 in coverage and more if 
required 


. Multiple attorney discounts 
. Optional deductibles up to 


$100,000 which lowers your cost 


. ALL OF THE FOLLOWING: 


a) S.E.C. coverage 

b) Title Agents Errors 
& Omissions 

c) Prior Acts 

d) Tail Coverage 

e) No Gaps 


We have a successful risk 
manag 


ement program 


Facilities availabie for limits up to 
$10,000,000 in coverage and more if 
required 


. Optional deductibles up to $100,000 


which lowers your cost 
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By David J. Lehman, Jr., M.D. 
Representative, 97th District 


Serious problems exist in forensic 
units because of “court-hold” 
patients. In Florida, the average 
length of stay in a forensic unit is 
five to six months whereas in most 
other states it is four to five weeks. 


Florida’s forensic population at 
the present time is 1,094 — twice the 
number as in New York State with 
double our population! The 
recidivism rate for released patients 
(“cured” or “competent”) is 75 
percent. Overcrowding has 
adversely affected treatment 
programs. 

The solution is not to expand 
forensic units, but to re-educate 
mental hospital and court 
psychiatrists, attorneys and judges. 

There are three “doors” to a 
forensic unit: 

(1) Defendants incompetent to 
stand trial and meeting the criteria 
for involuntary hospitalization (70 
percent of the patients). 


(A) Criteria (Chapter 
394.467) - The patient is mentally ill 
and therefore is: 

(1) Likely to injure 
himself or others if allowed to 
remain at liberty, or 

(2) Is in need of care 
or treatment and lacks sufficient 
capacity to make a responsible 
application on his own behalf. 

(2) Defendants found innocent 
by a jury by reason of insanity (10 
percent of the patients). 

(3) Defendants who are 
mentally disordered sex offenders 
(MDSO) (20 percent of the 
patients). 

Dade County accounts for 40 
percent of the state’s total forensic 
population; Broward County 10 
percent; Palm Beach County 5.7 
percent. The rest come from Orange, 
Hillsborough, Pinellas, Duval and 
other smaller counties. 

Plea of Insanity: Many criminals 
who make the insanity plea are 
found “not guilty” by a jury and sent 
to a forensic unit and, later, are 
found to be “criminals” and not 


“criminally insane.” Perhaps a more 
careful screening of these cases will 
help reduce this gross inequity of 
the law. Later on, most of these 
forensic patients are released back 
into the community. The criminal 
recidivism rate is high and 
constitutes a real threat to the 
people of Florida. 

There are two bills that will be 
introduced by me this year: 

(1) In 1977, HB 35 (Ch 77-312) 
stated that the court may appoint a 
psychiatrist or psychologist who is 
either employed by the state, a 
district mental health board, or a 
community mental health center. 
This option is rarely exercised. A 
person incompetent to stand trial is 
examined by at least one court- 
appointed private psychiatrist or 
psychologist and is sent to a forensic 
unit. At the time of arraignment the 
psychiatrist or psychologist rarely 
spends more than 30 to 45 minutes 
with the patient, even though many 
of them are malingerers. It has been 
estimated that at least one-half of 
the incompetents in forensic units 
should not be there, but belong 
either in jail or back home. Months 
later hospital psychiatrists may 
pronounce the patient competent 
and return him to the court of 
jurisdiction. The court, in some 
cases, will appoint one or more 
private psychiatrists or psycho- 
logists who again, after a brief 
interview, will return the individual 
to the forensic unit. This bill will 
state “that, at least, one of the 
psychiatrists or psychologists 
appointed by the court must be an 
employee of a state or county 
mental health board or district.” 


(2) Some courts refuse to try a 
defendant who is taking 
tranquilizing medication. This 
leads to the “revolving door 
pattern” when patients under drug 
therapy become competent to 
stand trial, but while awaiting trial 
are taken off medication and again 
become incompetent. After a 


period of time the court may decide 


there is “no substantial probability 
that the defendant will be able to 
stand trial in the foreseeable future” 
and will adjudicate the patient “not 
guilty by reason of insanity.” This 
bill will state: “A defendant who, 
because of psychotropic 
medication is able to understand 
the nature of the proceedings and to 
assist in his defense, shall not 
automatically be deemed 
incompetent to stand trial simply 
because his satisfactory mental 
functioning is dependent upon the 
medication.” 


Larry Davis, forensic director of 
the Broward Circuit Court, 
reported that states that employ a 
McGarry-type checklist have 
reduced the number of incom- 
petents sent to forensic units by as 
much as 90 percent. 


The “revolving door” must be 
shut! These are my recom- 
mendations: 


(1) Passage of the two bills 
listed above. 


(2) Pay private psychiatrists 
and psychologists a flat fee per 
patient rather than a separate fee 
for each visit. 


(3) Qualify “certified expert 
witnesses” who may be more 
objective in their findings and 
relieve some psychiatrists or 
psychologists who are not expert in 
forensic matters from taking part in 
the evaluation of forensic patients. 


(4) Integrate a member of a . 
forensic staff into the pre- 
arraignment evaluation along with 
the court-appointed psychiatrist or 
psychologist. 


(5) The court should consider 
using psychiatrists or psychologists 
from a different county or region so 
that the same _ psychiatrists or 
psychologists will not consistently 
be used by the same court. 


We will continue to hold 
conferences with all interested 
parties in order to arrive at practical 
solutions. oO 
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INT VIEWPOINT A Conceptual Model for Penal Reform in Florida 


By David U. Strawn 


The Journal reprints this article 
which first appeared in the March 
1979 issue. Production gremlins at 
the printer’s caused the article to 
appear in scrambled confusion. In 
response to requests of readers, 
the Journal presents it again in 
more orderly fashion. 


Pity the reformers! There is as 
much variety in recommended 
reform as there is relative 
disinterest in change on the part of 
corrections bureaucracies. One 
group wants to “rehabilitate.” 
Another to “deter.” Still others 
argue for “punishment” and 
“banishment.” From the middle 
and right come strident cries for 
“self-supporting prisons,” in which 
puritan values would be 
emphasized. The Turks and 
Christians of the corrections world 
are having a battle royal. But do the 
trenches and fields of honor for 
these debates hold real promise for 
positive and productive change to 
follow victory or armistice? 
Because of the inherent disabilities 
of rhetoric and intuition, which are 
the main weapons of the 
combatants, I think not. 

Almost every reformer seems to 
make the simplistic assumption that 
prison populations are homo- 
genous. Those who argue for 
rehabilitation believe that prison 
populations are capable of it. Those 
who argue for punishment and 
banishment are convinced they are 
not. If you listen closely to the 
raging debate, you will hear those 
who argue for virtually uniform 
special treatment for “first 
offenders.” They often forget that 
most murderers are first offenders. 
Once reminded, they are quick to 
make yet another “exception” 
thereby further confusing the 
legitimacy of their plans for reform. 

Behaviorists wonder that the 
political elements in the debate 
tend to see prison populations as 
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homogenous, therefore being 
capable of “treatment” by one 
policy or another. The most casual 
social scientist would observe that 
there are apparent gross behavioral 
differences between murderers, 
rapists, burglars, child molesters 
and exhibitionists. Isn’t it 
reasonable to believe that the 
burglar with three previous 
burglary convictions, who is 48 
years of age, and who has had no 
visible form of employment for 20 
years will respond differently to his 
penal experience than the man who 
murdered his wife’s lover? 
Lawyers and judges tend to have 
their own definitions for “types” of 
criminals. Partly in response to the 
prevailing social attitudes toward 
“types” of crime, and _ partly 
because of our special education in 
a hierarchy of criminal behaviors, 
we tend to view crimes as more or 
less “serious” from a position that 
may not be representative of the 
community as a whole or 
responsive to the likelihood of 
recidivism. Although lawyers may 
not view prison populations as 
homogenous, the bar’s reaction to 
what should be done about 
corrections tends to be as simplistic 
as that of the general public. 
Corrections people, the 
bureaucracy of the penal system, 
tend to debate primarily whether 
rehabilitation is “alive” or “dead.” 
In Florida, corrections officials 
have not accumulated data from 
which one could determine 
whether the Florida version of 
rehabilitation has ever lived. Only 
recently has the Florida Legislature 
required, in making appropriations 
for new correctional programs, that 
the responsible correction officials 
accumulate some data so that a 
determination could later be made 
as to whether the program had 
some effect on the commission of 
additional crimes by inmates 
“treated” in the program. But for 
the most part, because of 
unfortunate past abstinence by 
Florida corrections leadership from 


learning about the effects of what 
they do, Floridians are in the dark as 
to what works, and what doesn’t 
work in Florida prisons. 

The majority public position, as 
measured statistically, seems fairly 
clear. Lock-em-up, and kill them if 
they kill somebody else! 
Dissatisfaction with “egg-head” 
approaches to responding to crime 
is widespread. 

The situation is further 
complicated by the fact that no one 
of the groups discussed makes the 
only decision about the 
“classification” of an inmate. The 
decision as to whether a person will 
become part of the inmate 
population of Florida’s correctional 
system is made and vetoed in a 
variety of ways. First, the victim 
determines whether to complain 
about the commission of the 
offense. If the victim complains, the 
police must then make a decision to 
arrest. If the police arrest, the 
prosecutor must make a decision to 
charge. If the charge is filed, a 
lawyer and the defendant must 
make a decision to plea or not to 
plea, or to bargain for a plea. If no 
bargain is struck, and the case is 
tried, then the jury makes a further 
decision of guilty or not guilty. A 
judge then makes the obvious 
decision of adjudging guilty or not, 
and of jail or no jail, leading next to 
the decision of the corrections 
officials when they determine 
which jail. The last decision in the 
classification chain is made by the 
Parole and Probation Commission, 
which decides for how long and in 
what status. 

It should be apparent by now that 
the penal system cannot be 
considered an_ isolated entity, 


David U. Strawn, Titusville, is a former 
judge of the 18th Judicial Circuit and briefly 
served as interim sheriff of Brevard County. 
With a background in communications, he 
directed a project and gave legal assistance 
to a research team of the University of 
Central Florida studying juror attitudes. He 
has been involved in judicial reform and has 
served as a member of the adjunct faculty of 
the Florida Institute of Technology. 
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capable of being “reformed” 
without consideration for the 
balance of the criminal justice 
apparatus. If the penal system 
chose its population from the 
universe of the guilty, then the 
penal system could be addressed 
separately. However, the decision 
of who shall be part of the prison 
population is made by a broad 
category of other persons, as 
previously demonstrated. Since 
those decisions are, in effect, 
“correctional” decisions, then the 
point at which those decisions are 
made must be considered in 
connection with correctional or 
“penal” reform. 

The correctional function is an 
integral part of the criminal justice 
apparatus. This being so, any 
change or alteration of the 
apparatus will have an effect on 
corrections, inasmuch as it will 
affect the population of our penal 
institutions. And since that 
population, in turn, dictates the 
arena for deciding what “works” in 
prison, the up-stream decisions of 
legislatures, victims, police officers, 
trial lawyers and judges become 
critically important “penal” 
decisions. 


Decisions Affecting Prison 
Populations 


As an example, if plea bargaining 
was abolished or severely 
restricted, the apparatus could take 
up the additional pressure by 
simply modifying the behavior of 
prosecutors to file fewer cases. In 
essence, the “bargaining” would be 
done before the prosecutor made 
his decision to file. It is quite 
probable then that prosecutors 
would be filing only cases they 
would be able to prove. The 
conviction rate might climb, and 
judges would feel more confident 
about the sentences which should 
be imposed. If they were, they 
might tend to impose longer 
sentences. The ultimate down- 
stream effect on penal populations 
becomes obvious. 

A further example of how up- 
stream decisions might affect 
reform efforts comes in the area of 
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mandatory minimum sentencing 
laws. If minimum sentences 
became mandatory for many types 
of first offenses, then prison 
populations could very well be 
altered. At present, judges seem 
inclined to give sentences to first 
offenders where personal physical 
violence was threatened or 
involved. Absent that element, the 
likelihood of a prison sentence fora 
first offender diminishes. If the 
“deterrence” and “punishment” 
reformers hold sway in the 
legislature, and minimum sentences 
are imposed for many property 
crimes, then definite effects will 
appear in prison population 
structures. 

It would seem, then, that the 
profile of the penal population is 
the target area for any intelligent 
evaluation of a proposed “penal” 
reform. The social decision of 
importance is, “who goes in?” For 
once the profile of the defendants- 
most-likely-to-become-inmates _ is 
known, then appropriate penal 
responses can be _ reflectively 
defined. It can be predicted that 
rehabilitation is likely to work with 
a given known population or 
subpopulation, or that it is not likely 
to, or even that banishment holds 
the greatest prospect for public 
benefit as to a specific inmate 
group. 

The who-goes-in decision is not 
coherently or consistently made in 
our society. A first-offender’s 
possession of a pound of marijuana 
in Miami, as contrasted with a rural 
county, is likely to produce highly 
divergent sentences. The decision 
will be made differently in each 
area, and indefensively so. 
However, the two decisions begin 
to confuse matters at the 
correctional level. Although 
rehabilitation is probably a 
workable goal for both of these 
defendants, only one is likely to 
receive the ‘“most-likely-to- 
succeed” rehabilitation approach 
— probation. 

I believe the most meaningful 
penal reform will come from 
reducing sentence disparity. 
Florida’s judges are not necessarily 
representative of the community, 
are inaccessible to the voters for the 
most part, and neither have nor 
provide any forum in which debate 
can occur before a_ sentencing 
policy is adopted. Judges are 
making decisions better made and 


reviewed annually by the peoples’ 
representatives in the legislative 
branch. Further, our judges are 
selected from the most authori- 
tarian elements of our community, 
and those least likely to be 
influenced by social argument. 
There is nothing in a judge’s training 
to qualify him, above many others 
in our society, to make the “who- 
goes-in” decision. Yet it is our trial 
judges who make the final decision 
that determines the constituency of 
the prison population. 

Any reform or revision of the 
terminal apparatus of criminal 
justice administration is not likely to 
produce long term change. The 
many other “classification” 
decisions made earlier in the 
criminal justice process determine 
the population of prisons, thus 
concentrating our efforts on what 
prisons do will not be productive. 
Because prisons do not choose their 
own populations, the adoption of a 
particular policy of penal 
administration by penal adminis- 
trators is likely to be unproductive. 

In Florida, our prisons operate on 
a “rehabilitation” theme. However, 
the decision-making apparatus that 
chooses the persons who enter 
prisons is designed to send only 
those persons most feared by the 
forwarding community. It is 
therefore likely, most of the people 
who end up in prisons may never 
have been “habilitated” in the first 
place; the remainder may not be 
prospects for “rehabilitation” in any 
event! It is little wonder that 
rehabilitation proves to be largely 
unsuccessful as applied at the penal 
level! “Catch 22!” 

Are we hopelessly lost to all but 
random causes and the uncertain 
effects of a monstrous social 
system? 

I think not. If we address the 
entire criminal apparatus in seeking 
“penal reform,” with the goal of 
creating a system of criminal justice 
with clear objectives, then all is not 
lost. 


Approaches to Problems 


There are better means than 
intuition and rhetoric for 
approaching the problem. 

How might things be? First, we 
should propose a chronology of 
important events in a criminal 
justice system: 

e A person becomes receptive to 
antisocial behavior. 
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e A crime is considered. 

e The crime is committed or 
decided against. 

e The crime is detected or not 
detected by police or victim. 

e The crime is reported or not 
reported. 

e The crime is investigated. 

e An arrest is made, or rejected. 

e A charge is filed against the 
defendant, or the prosecutor 
declines to file. 

e A pretrial release decision is 
made. 

e Plea and sentence bargaining 
occur. 

e A bargain is struck, or there is a 
trial. 

e Adjudication of guilt is stated 
or withheld. 

e The dispositional decision is 
made by the judge: 


a. Probation? 
(1) Conditions are imposed. 
(2) Probation Administration. 

a. Violations may occur; on 
to prison? 
b. Termination, and freedom. 

b. Sentence: 

(1) Determinate. 
(2) Indeterminate. 
(3) Correction begins. Rehabi- 
tation attempted. 
(4) Parole. 
a. Violation. Back to Prison? 


b. Termination, and freedom. 


We might next decide that 
system goals are: 

e Reduced apparatus expense. 

e Preservation of constitutional 
rights of citizens. 

e Avoidance of the stigma of 
criminal charges when not 
provable. 

e Avoidance of conviction of 
innocent persons. 

e Assuring that arrested persons 
will not commit crimes. 


e Assuring that certain, but 


equal treatment is given to all 
persons convicted of similar 
crimes and all probationers. 

e Assuring that rehabilitation is 
only attempted with those who 
have a high potential for its success. 


Now let’s re-examine the 
apparatus to determine what 
changes might be made to optimize 
the chance of achieving these goals. 
In reading further, please consider 
this article simply an example of 
how “systems thinking” might 
produce different, more optimal 
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procedures, in our criminal justice 
apparatus. Many of the ideas that 
follow gained approval in principle 
by a majority of the members of the 
1976-77 Corrections Committee of 
The Florida Bar: 

e Regulate and control the flow 
of. information to young persons 
about how crimes might be 
committed. If falsely shouting 
“fire!” in a crowded theater can be 
curtailed because of the inherent 
threat to public safety, why is a 
detailed explanation of a 
convenience store robbery any 
different? Legitimate restraints on 
first amendment rights can be 
argued for where the product of 
dissemination of criminal 
information is increased crime. 
Design messaging programs, 
particularly in the schools, to 
increase feelings of guilt about 
commission of crimes. Begin with 
very young children. 

e Advertising and public 
information programs should be 
designed which will increase 
guilt feelings of persons who 
have committed crimes. The 
objective would be to make it easier 
to solve crimes, because of the 
heavy burden of guilt placed upon 
any person who would commit a 
crime. Find ways to create guilt 
feelings within the family of the 
criminal, who might lend 
themselves to reporting the 
commission of the crime, and aid in 
detection of committed crimes. 

e Victims must be encouraged to 
report crimes, and to cooperate 
with authorities. Advertising 
programs won't be enough. Victims 
need to be assured of compen- 
sation, and of being made 
financially whole if they will 
cooperate with the detection and 
prosecution agencies. Assurance 
that probation programs will 
always include victim reimburse- 
ment provisions should a system 
feature. 

e Present programs seem 
sufficient to train and fund police 
agencies. Arrests require no 
changes for system operations. 

e A decision to bond or not bond, 
or give some form of pretrial 
release must be made. If no charges 
are filed within 48 hours of arrest, 
automatic release of the accused 
should occur. This would be 
without any prejudice to the 
prosecutor to later file charges, and 
retake custody of the accused. 


Speedy trial periods would be 
modified to run from the date of 
filing the charge. The second arrest 
would be required to be 
accompanied by the simultaneous 
filing of a charge against the 
accused. Judges and prosecutors 
should be fully informed as to 
available data from predictive 
attribute analysis studies of persons 
likely to return to trial without the 
intervening commission of another 
offense. Programs of advertising 
and public education could be 
undertaken to remove the pressure 
from judges who are inclined to 
grant extensive pretrial release. The 
public should be educated on the 
cost in dollars of holding persons in 
jail pending trial, and the personal 
cost to defendants who may not be 
guilty of any crime, and are 
presumed to be innocent by law. 
Judicial practices should be 
measured, then made public to 
bring extreme judges closer to the 
mean. 

e Plea bargaining should be 
abolished, as should sentence 
bargaining. Judges should be 
prohibited by law from indicating 
what sentence they would give for 
any particular offense, in advance 
of conviction by jury, or 
adjudication of guilt by the judge 
after a plea. Legitimacy must be 
restored to the system, and only 
through eliminating the “nego- 
tiable” aspects of criminal justice 
can this occur. What sane society 
can let its offenders aid in 
determining the social response to 
their attack on a civilized 
community? If the prosecutor 
makes a decision to charge, he 
should be required to try the case, 
unless he can show the impossibility 
of conviction, or the defendant 
pleads guilty as charged to the 
charges made against him. 

e The prosecutor would be given 
the probation decision in order to 
relieve the organic pressure created 
by the abolition of post-charge 
bargaining. The pressure would be 
absorbed by the right of the 
prosecutor to agree to give 
probation in lieu of filing any 
charge. This approach has the 
advantage of not requiring a 
perfunctory plea of guilty, 
followed by withholding 
adjudication of guilt by the judge 
after a rubber-stamp hearing, in 
order to gain probation for the 
accused — the objective of the 
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entire burdensome and expensive 
process! A defendant’s agreement 
to accept probation would include 
an agreement that any violation will 
result in imposition of a specified 
level of sentence from the state’s 
standard hierarchy of sentences, 
after proof of violation before a 
court. 


e The system’s goal would be to 
improve lawyers’ and judges’ 
knowledge of communication and 
behavioral problems peculiar to the 
courtroom, with particular 
emphasis on gaining knowledge of 
how jurors might be better 
informed of the dispute and the 
law. The best, nonsuggestive, 
processes for making intelligent 
and lawful decisions about cases 
would be provided jurors. 
Extensive research has already 
been done in the area of juror 
communication, and the _infor- 
mation is available to begin 
effecting these changes immedi- 
ately. 


e Since the probation decision 
has previously been made by the 
prosecutor, it would not be an 
alternative to the judge after 
conviction by verdict or plea. The 
sentence to be imposed would be 
automatically determined by 
reference to statutes that would 
provide for several classes of 
offense ranging from a least serious 
to most serious. The distinction 
between felonies and misde- 
meanors would be eliminated. The 
jury’s verdict of guilt will place the 
defendant in a category, and the 
sentence would be _prestated. 
However, this sentence would be 
modified by legislated percentages. 
Those percentages would be 
determined by reference to further 
statutes which would provide for 
mitigating and aggravating factors 
involved in the commission of 
crimes within that category of 
seriousness. For example, the 
legislature could hold that a first 
offense of unauthorized use of an 
automobile would be 90 percent 
mitigated. Therefore, if this was a 
class one offense, which had a face 
value sentence of one year in a 
correctional facility, then 36.5 days 
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would be the sentence for the 
defendant. A fixed sentencing 
apparatus such as this would aid in 
restoring long-lost legitimacy to 
criminal justice. It is now totally 
lacking because of its highly 
negotiable aspects. The apparatus 
has lost its predictability, and has 
therefore abandoned one of the 
principal justifications for a judicial 
branch of our government. 
Legitimacy would be added by 
virtue of the fact that all sentence 
disparity would be eliminated by 
this approach. 

Further access to the legislature is 
far more readily available than 
access to the judiciary in changing 


sentencing policies and ap- 


proaches. The legislature can alter 
the aggravating and mitigating 
factors, and the value of crimes in 
each class, annually. It is doubtful 
that many Florida judges could be 
persuaded to do as much. After all, 
if the judge’s personal policy wasn’t 
“right,” he wouldn't have adopted it 
in the first place — would he? 


e Under the proposed system, 
corrections would achieve the 


advantage of a relatively ~ 


predictable inmate population. It 
will be a hard, and for the most part 
nonrehabilitatable group of 
persons. Therefore, large 
expenditures of money for a 
rehabilitation apparatus and 
personnel can be abandoned. 
Engagement in any available 
programs designed to “rehabilitate” 
inmates would be an election to be 
made by the inmate. However, if 
the inmate failed to meet certain 
periodically applied standards, he 
or she would be excluded from the 
rehabilitation program and would 
return to the general inmate 
population. The system would 
recognize that punishment is a 
legitimate goal if the majority of the 
people of a democratic republic 
determine it to be. The system 
would recognize that there may be 
persons who either do not wish to 
be rehabilitated, or who cannot be 
rehabilitated by any known means. 
Therefore, banishment becomes a 
legitimate objective of corrections, 
and serves a positive social need for 
reduction in the rate of crime. 


e Parole would be abolished. 
There would be no necessity for this 
classification distinction. The 
distinction is undesirable, inasmuch 
as the parole decision forces further 


loss of legitimacy and predictability 
for the criminal justice apparatus. 
Judges and inmates alike are 
frustrated over the lack of meaning 
of any sentence in Florida, because 
of the Parole and _ Probation 
Commission’s ultimate (and 
unappealable) power to amend. 
Supervision after service of the 
determined sentence would be at 
the option of the former convict. If 
the convict elected to participate in 
post-sentence programs, the 
participation would be permitted 
only as long as minimum standards 
were met. Thus, if progress is not 
persistently shown, the convict 
would be excluded from the post- 
release programs. Services 
designed to reintegrate the convict 
into the working community should 
be provided, but participation of all 
convicts not required. 

It is unlikely that any system can 
operate to deter crime unless the 
prospects of detection, and 
authoritative response resulting in 
conviction are relatively certain. 


‘The proposed changes to the 


apparatus would restore a large 
degree of certainty and 
predictability to criminal justice. 
The thrust of these revisions would 
be to remove the “soft spots” in our 
society’s approach to corrections. 


The Current Apparatus 


The points of our current 
apparatus breakdown appear to be 
a low degree of social effort toward 
inculcating guilt feelings over the 
commission of wrongful acts, the 
lack of concern with the victims of 
crimes and the consequences to 
them of reporting crimes, the 
existence of plea bargaining 
between lawyers and sentencing 
bargaining with judges, disparity in 
sentences from judge to judge for 
what is ostensibly the same offense, 
and disparity and inconsistency in 
correctional treatment of sentenced 
persons. 

I admit, it is easy to criticize my 
proposal from a scientific 
viewpoint; because it is largely 
intuitive, and presented with 
rhetorical argumentation. For the 
sake of discussion, however, join 
with me in thinking about our next 
maneuver in dealing with the 
problems of “penal reform.” 


A New Design 
There is a highly rational process 
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available for designing our new 
approach to the administration of 
criminal justice. It is called 
modeling. Social scientists create 
and use models of institutions for 
the same reasons engineers place 
aircraft models in wind-tunnels — 
to see how they fly! Before people 
get inside! A synthesis of thought 
for higher mathematics and the 
social sciences is producing 
deductive social models of 
institutional systems which can be 
used to identify troublesome 
elements and relationships within a 
governmental apparatus. Models 
can be made available to suggest 
systems more likely to produce 
desirable behaviors in systems 
components and participants. It is 
possible, through the use of 
mathematical models produced by 
this thinking, to transform our 
criminal justice system into an 
intelligently contrived, predictably 
operating, readily reviewable and 
malleable social institution. It 
becomes possible, through the use 
of this thinking, to predict the most 
likely outcome of proposed 
changes to our methods of 
addressing crime. 


By the use of social models, a 
prediction can be made about what 
a change in a system component, 
(for example, the plea bargaining 
process) will produce as a mix of 
desirable and undesirable overall 
systems effects. 


A carefully constructed 
mathematical model will, with 
computer rapidity, suggest the cost 
of the proposed change, financially 
and socially. In effect, the model 
lets you see all the dominoes before 
the decision is made to topple the 
first one. 


Probability theory can be built 
into the mathematical model for the 
system to add the ability to predict 
the likelihood of a given effect from 
known causes. Probability theory 
can even be extended to stating the 
number of cases in which a given 
effect is likely to occur, and other 
characteristics of each case of 
occurrence. 


This sort of approach to thinking 
about government institutions 
would not be feasible without the 
aid of sophisticated calculators and 
computers. The mathematics 
involved are intensive, often 
repetitive, and quite complex. Also, 
the quality and diversity of data 
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that must be fed into the model in 
order to obtain a prediction is 
critical. Manual means of 
manipulating the data and the 
formulae simply are not feasible. 
With microsecond computing 
reaction time, the use of extensive 
models becomes not only feasible 
but highly desirable as a predictive 
device. 

If we can accept that penal 
reform is a problem of the entire 
criminal justice apparatus, and that 
deductive process can be used to 
create mathematical models 
capable of predicting the long-term 
outcome of present changes in the 
apparatus, to whom do we turn to 
transform these thoughts into 
reality? 

Not the judiciary, for not only is 
the judiciary part of the problem, it 
totally lacks the power to make 
appropriations. The executive is 
another part of the problem, and 
intelligent policy constraints 
suggest that creation of yet another 
bureaucracy is ill-advised and 
would be a highly unpopular act. 
Since the legislative branch must 
produce the changes, in the 
form of new laws, it would appear 
desirable for the legislative 
branch to have the capacity 
for learning in detail about 
the present system, in order to make 
the changes for the future. 

The legislature should fund 
creation of an agency of the 
legislature to be responsible to a 
committee of the legislature, whose 
purposes would be: to centralize 
and have total authority over all 
criminal-justice data gathering and 
retaining operations of any criminal 
justice agency, collect criminal 
justice data which is determined to 
be important in decision making 
about the criminal justice 
apparatus, determine public goals 
for the criminal justice system, 
identify existing resources that 
could be used in any altered system, 
initiate and fund, both in-agency 
and out-agency, meaningful 
projects designed to provide new 
learning about the behaviors of 
criminal justice participants, 
identify the cause and effect 
relationships that are pertinent to 
understanding of the system 
operation of the criminal justice 
apparatus, and, ultimately, to 
produce mathematical models that 
would be used to aid the legislature 
in predicting the probable effects 


of any change within the entire 
criminal justice apparatus. The 
ongoing function of the agency 
would be to continually 
recommend changes for the 
criminal justice apparatus, to 
optimize the public’s goals for the 
system. 

The purpose of this article has not 
been to suggest a final “solution” to 
the problem with criminal justice. 
There is no static solution. There 
will be solution after dynamic 
solution in the future, just as there 
has been solution after solution in 
the past. However, the means are at 
hand for more _ intelligent 
understanding of the effects of our 
future “solutions.” As a society we 
need to become accustomed to the 
fact that just as humans are 
dynamic, so also are their 
institutions. We should come to 
anticipate that change is desirable 
within the criminal justice 
apparatus, because only through 
change may progress be made in 
eliminating the tremendous 
distance between our stated goals 
for the criminal justice apparatus 
and the product of the penal 
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Florida’s Usury Law in Transition - 
The Aftermath of the 


Supreme Court Decisions 


By Barrett Sanders 


With national interest rates at 
near-record high levels, the two 
recent Florida Supreme Court 
decisions interpreting Florida's 
usury laws—Catogas v. Southern 
Federal Savings and Loan 
Association! and Cesary v. The 
Second National Bank of North 
Miam#—have had an immediate 
and wide ranging effect on lenders 
throughout the state. The impact, 
however, has been far from 
uniform. Different types of Florida 
lenders, and their attorneys, are 
finding that the two court decisions 
benefit them, or don’t benefit them, 
in widely varying degrees. 

This article will recount briefly 
the facts and holdings of these two 
important cases, analyze their legal 
ramifications for differing classes 
of lenders in Florida, and conclude 
by mentioning some legislative 
proposals currently being discussed 
in Tallahassee which may still 
further alter the structure of 
Florida’s interest rate laws in the 
near future. 

The Catogas case focused upon 
the constitutionality of F-.S. 
§665.395 which provides: 


Collection of fines, interest or premiums on 
loans made by building and loan 
associations.—No fines, interest or 
premiums paid on loans made by any 
building and loan association shall be 
deemed usurious, and the same may be 
collected as debts of like amount are now 
collected by law in this state, and according 
to the terms and stipulations of the 
agreement between the association and the 
borrower. 

The case arose in Broward 
County, where Southern Federal 
Savings and Loan Association made 
a mortgage loan of $380,000 to Mr. 
and Mrs. Catogas in 1975 at a rate of 
10 percent per annum. When loan 
fees were added into the 
computation, the actual rate 
exceeded 10 percent. In 1976 the 
Catogases brought suit against the 
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savings and loan association in 
circuit court, alleging the lender 
had violated Florida’s general usury 
law, F.S. Chapter 687. The 
defendant claimed it was exempt 
from Florida’s general usury laws 
under F.S. §665.395. In a partial 
final summary judgment, the 
Broward County Circuit Court held 
that the savings and loan association 
was exempt. The Catogases 
appealed directly to the Florida 
Supreme Court. 


On appeal, the Catogases 
contended that F.S. §665.395 was 
available only to building and loan 
associations, not savings and loan 
associations, and the defendant was 
therefore subject to the provisions 
of Florida’s general usury statute, 
Chapter 687. The appellants also 
argued that F.S. §665.395 was 
unconstitutional because it violated 
the equal protection clauses of the 
Florida and Federal Constitutions, 
as well as the prohibition against 
special laws contained in Article III, 
§11(a)(9) of the Florida 
Constitution.2 Counsel for the 
savings and loan association 
responded that F.S. §665.395 was 
constitutional, and that by virtue of 
F.S. §665.511 its provisions applied 
to state and federal savings and loan 
associations. By unanimous 
decision, the court rejected all of 
the appellants’ arguments, 
concurring with the appellees that 
the exemption from interest rate 
regulation contained in F.S. 
§$665.395 is constitutionally valid 
and that it is applicable to federal 
and state savings and loan 
associations. 


Cesary also featured a 
constitutional challenge to statutory 
exemptions from Florida’s general 
usury law, but the facts of the case 
and the exemptions challenged 
were different.‘ In 1972 the Second 


corporation, 
honking & 
business law 


National Bank of North Miami 
made a $8,800.44 loan to Ann 
Cesary, and charged her interest at 
a rate of 11 percent under F.S. 
§656.17(1), the Industrial Savings 
Bank Law. In making the loan, the 
bank relied upon the “most favored 
lender” legal privilege available to 
national banks, which will be 
discussed in more detail below. 
Mrs. Cesary brought a class action 
suit against the bank in the United 
States District Court for the 
Southern District of Florida on 
behalf of herself and other 
borrowers from the bank who 
received loans of less than $500,000. 
Her attorneys did not challenge the 
bank’s right under federal law to 
use the favorable interest rate of 
F.S. §656.17(1), but did claim that 
the rate was a constitutionally 
invalid special law under Article III, 
§ll(a)(9) of the Florida 
Constitution. The lower court ruled 
in favor of the bank. Mrs. Cesary 
appealed to the U.S. Circuit Court 
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of Appeals, Fifth Circuit, which in 
turn certified the issue to the 
Florida Supreme Court as a 
question of Florida constitutional 
law. 

Again, the court by a unanimous 
voice rejected the constitutional 
attack on Florida’s existing interest 
rate structure. In upholding this 
exception to the general usury law, 
the court said: 


The classifications of lenders created by 
sections 687.031 and 656.17(1) have a basis in 
real differences of conditions affecting the 
subject matter regulated. In establishing 
these classifications, the legislature 
considered the need for convenient, 
reasonable credit for as broad a group of 
borrowers as possible; the need to protect 
necessitous borrowers from overreaching 
“loanshark” type lenders; the costs of 
different credit arrangements, including 
substantial bookkeeping and computer costs 
involved in smaller loans; the risk of 
nonpayment; the nature of the lender’s 
business and the degree of existing 
government regulation of that business; and 
the nature and needs of the borrower. For 
each classification of lender, the legislature 
has established a particularized regulatory 
procedure relating not only to the allowable 
interest rates but also to the type of security 
which may be taken, the length of terms over 
which repayment can be made, the charges 
and costs which may be assessed, and the 
penalties to be imposed if any of the 
regulatory provisions are violated.5 


Although the issues in Cesary, 
and its conclusion, focus solely on 
the provisions of the Industrial 
Savings Bank Act, the conclusion of 
the court is equally applicable to a 
wide range of licensed lenders who 
are permitted to charge rates in 
excess of Florida’s general usury 


law under various existing statutory 
exceptions. Any doubts about the 
constitutionality of those 
exceptions have been permanently 
dispelled by virtue of the Cesary 
decision. 


Effect on Florida Lenders 

In addition to allowing “business 
as usual” under existing statutory 
exemptions, how have Florida 
lenders been affected by these two 
unanimous decisions? 

Obviously, federal and _ state 
savings and loan associations have 
been given a green light by Catogas 
to set interest rates on_ their 
mortgage loans without regard for 
any usury limitations. While some 
S&Ls were at 10 percent or above 
before the decision, most savings 
and loan associations in the state 
held back. Virtually all are now 
charging 10 percent or above. 

Equally favored are Florida’s 
national banks. They are included 
among the licensed lenders entitled 
to use the rate of other lenders 
under F.S. §687.12, Florida’s 
Interest Parity Law. In addition to 
that, however, they have the 
comfort of the federal “most 
favored lender” principle, under 
which a national bank may use the 
most favorable interest rate 
afforded a state-licensed lender in 
making similar types of loans. 

The principle of “Most Favored 
Lender” is based upon 12 U.S.C. 
§85, which provides: “...where by 
the laws of any State a different 
rate is limited for banks organized 
under State laws, the rate so limited 
shall be allowed for (national 
banks) organized or existing in any 
such State under this chapter.” 

In 1936 the Comptroller of the 
Currency issued an interpretative 
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ruling which substantially 
expanded the statutory language: 

A national bank may charge interest at the 
maximum rate permitted by state law to any 
competing state-chartered or licensed 
lending institution. If state law permits a 
higher interest rate on a specified class of 
loans, a national bank making such loans at 
such higher rate is subject only to the 
provisions of state laws relating to such class 
of loans that are material to the 
determination of the interest rate. For 
example, a national bank may lawfully charge 
the highest rate permitted to be charged by a 
state-licensed small loan company or morris 
plan bank, without being so licensed. 

A national bank located in a state the 
law of which denies the defense of usury 
to a corporate borrower may charge a 
corporate borrower any rate of interest 
agreed upon by such borrower.® 


This legal privilege afforded to 
nationally-chartered banks, as 
broadened by the Comptroller's 
ruling, has been endorsed by a 
series of federal court of appeals 
decisions, culminating in a recent 
affirmation by the U.S. Supreme 
Court.’? In the Cesary case the 
plaintiff did not bother to challenge 
the bank’s right, by virtue of its 
“most favored lender” status, to 
charge 11 percent under F‘S. 
§656.17(1). 

Clearly then, the “most favored 
lender” concept gives national 
banks the right to charge the same 
rates of interest as state savings and 
loan associations are permitted to 
charge for similar types of loans. 
And since state savings and loan 
associations are now exempt from 
interest rate regulation pursuant to 
Catogas, then national banks are 
too when they make the types of 
loans permitted by F.S. Chapter 
665.8 

However, the exemption which 
savings and loan associations and 
national banks now enjoy in making 
mortgage loans in excess of 10 
percent is not transferable to 
nonexempt institutions to whom 
they might otherwise wish to assign 
such loans. A Florida savings and 
loan association could sell or 
participate in an 1] percent Florida 
mortgage loan to an out-of-state 
federal savings and loan 
association, since all federal S & Ls 
are entitled under F.S. §665.511 to 
rely on the Act. Savings and loan 
associations chartered in other 


states, however, would be subject 
to the general usury cap of 10 
percent if they sought to buy or 
participate in the same loan. In 
other words, their purchase or 


THE FLORIDA BAR JOURNAL 


ry 


participation would convert the 
loan into a usurious one as far as 
they are concerned. National banks 
face a similar problem if they seek 
to sell or participate in a loan in 
excess of the general usury ceiling, 
since they cannot transfer the 
benefits of their “most favored 
lender” exemption to nonexempt 
lenders. 

What of state-chartered banks? 
They do not enjoy the protection of 
“most favored lender” status, as do 
national banks. But they do have the 
privilege, along with other licensed 
lenders such as small loan 
companies and credit unions, of 
involving Florida’s Interest Parity 
Law, F.S. §687.12, to charge the 
maximum rate of interest permitted 
under F.S. Chapter 665 when 
making similar types of loans. 
Following the logic of the parity 
law, therefore, state banks, small 
loan companies and credit unions 
are also exempt from interest rate 
limitations when making aChapter 
665 loan.® 

The Interest Parity Act was 
alluded to in the briefs and oral 
arguments of the appellees in the 
Cesary case, but the Supreme 


Court’s decision makes no mention 
of the Act, and in fact held for the 
appellees on other grounds. 
Florida’s Interest Parity Law 
remains legally untested, and the 
questions about its constitutionality 
posed by lenders’ attorneys around 
the state are still unanswered. 

On the other hand, the broad and 
forceful manner in which the 
Supreme Court swept away similar 
constitutional challenges to other 
aspects of Florida’s interest rate 
structure in the Cesary and Catogas 
cases supports the assumption that, 
in any review of the Parity Act by 
the present Supreme Court, the 
economic utility of F.S. §687.12 
would be given at least equal 
consideration with any consti- 
tutional shortcomings which might 
be asserted. 

For those licensed lenders 
interested in using the Chapter 665 
interest rate exemption under the 
parity law, what limitations and 
restrictions must they observe? 
Surprisingly few. Florida’s Savings 
Association Act authorizes both 
loans secured by real estate and 
loans secured by collateral 
assignment of mortgages on real 
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estate.!° There is no requirement 
that the loan be a first mortgage 
loan. Second, third, fourth 
mortgages, or even higher, are 
permitted, provided the total 
amount of all debts does not exceed 
the value of the security. The few 
restrictions on real estate loans 
which do exist under Chapter 665 
are set forth in F.S. §665.391. These 
include: the requirement of a 
physical inspection of the collateral; 
a signed appraisal of its value must 
be in the file; not more than a 2 
percent fee may be charged the 
borrower for prepayment of the 
loan. There are no promulgated 
rules or regulations which affect the 
way in which the credit must be 
extended.!! 

If the Interest Parity Act can be 
relied on, then licensed lenders in 
Florida are freed from interest rate 
regulation when making mortgage 
loans, provided they comply with 
the fairly liberal requirements of 
F.S. Chapter 665. 


Lenders Still Subject to 
General Usury Law 


Who is left outside the pale? 
Insurance companies, other 
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unlicensed Florida lenders, out-of- 
state lenders, and mortgage 
bankers and brokers lending funds 
in their own name. These various 
types of lenders constitute an 
important segment of Florida’s 
lending industry which is still 
subject to the general usury law. 
Mortgage bankers and_ brokers 
have the most curious status of all. 
Under the terms of F.S. §687.12 
they are able to confer the benefits 
of the Parity Act, with its liberalized 
lending limits, on any lenders they 
choose,!2 but they cannot take 
advantage of the Act themselves. 
Mortgage bankers and some 
mortgage brokers customarily lend 
their own funds originally, then 
assign the loan to the ultimate 
lender. Under a literal reading of 
the F.S. §687.12, this type of 
transaction does not qualify for the 
benefits of interest parity, although 
the legislature probably intended it 
to qualify. 

The vagarity of Florida’s interest 
rate regulation as it presently stands 
is in some ways similar to 
California’s where the state 
constitution contains a 10 percent 
interest rate limitation, but exempts 
banks and savings and _ loan 
associations from the constitutional 
interest cap. A group of California 
lenders not entitled to the 
exemption—primarily insurance 
companies and mortgage 
companies—formed a Committee 
Against Unfair Interest Limitations 


two years ago and brought suit 
against the State of California, 
claiming these interest rate 
provisions of the California 
Constitution violated the 
commerce and equal protection 
clauses of the U.S. Constitution. Ina 
decision handed down last year, a 
judge of the Superior Court of the 
State of California agreed.“ He 
invalidated the portion of the 
California Constitution which 
imposed the 10 percent interest rate 
limitation as being unconstitutional 
discrimination against nonexempt 
lenders and a prohibited burden on 
interstate commerce. The case has 
been appealed; it is expected 
ultimately to go to the California 
Supreme Court for a decision. 


Florida Legislative Activity 


Whether those lenders in Florida 
still restricted by our 10 percent 
general interest limitation law will 
ultimately be constrained to 
undertake similar legal action 
depends in part on what national 
interest rates do in the future, even 
more so on what Florida’s 
legislature does. 


Fortunately, Florida’s 10 percent 
interest rate cap is not imbedded 
in its state constitution, as it is in 
California. Being a statutory law, it 
can be modified at any time by the 
legislature. And there are strong 
indications the 1979 Legislature 
intends to take action to 
substantially liberalize the 
provisions of F.S. §687, if not do 
away with civil usury laws 
altogether. 

In December of 1978, House 
Speaker J. Hyatt Brown 
characterized Florida’s interest rate 
laws as a matter of great public 
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concern. He directed the House 
Commerce Committee, under the 
chairmanship of H. Lee Moffitt of 
Tampa, to review Florida’s existing 
laws regarding interest rate 
regulation and make recom- 
mendations for necessary changes. 
At hearings held in Tallahassee in 
early March, the committee heard 
19 representatives from _ trade 
Organizations, government 
agencies and academia urge that 
the existing usury cap of 10 percent 
is an impediment to commerce and 
should be raised substantially or 
done away with altogether. State 
Comptroller Gerald Lewis was one 
of numerous speakers suggesting 
that civil usury laws are ineffective 
and serve no useful purpose. 
Outright abolition of civil usury 
was being given serious 
consideration by the committee. A 
less radical alternative being 
discussed was a proposal to raise 
the interest rate ceiling to 15 percent 
on loans of $100,000 or less, with no 
limits placed on loans exceeding 
that amount. Also under 
consideration was a suggestion that 


_ lenders be allowed to avoid the 


penalties of civil usury by refunding 
any excess interest charged prior to 

the commencement of litigation. 
The actual terms of the 
Commerce Committee’s legislative 
proposals remained uncertain at the 
time this article went to press. Once 
finalized, they then will have to run 
the full course of the legislative 
gauntlet, and may well be modified 
in the process. But with virtually all 
national lending indicators at 10 
percent or above, the probabilities 
are good that some significant 
legislation will finally emerge from 
the 1979 Legislature to liberalize the 
state’s usury law and make its 
application a simpler task for 
Florida attorneys and their clients. 
Oo 


‘Case No. 53,831 (Supreme Court of 


Florida) So. 2d As of the date 


of this writing a petition for rehearing had 
been filed and the decision was not final. 

2 Case No. 53,497 (Supreme Court of 
A petition for 


Florida) So.2d 
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rehearing was also filed in this litigation. 
Even after the Supreme Court’s decision is 
final, the case will be referred back to the 
Federal Court of Appeals, Fifth Circuit for 
further action by that court. 


3 Const., art. III, §11(a)(9), provides: 
Section 11. Prohibited special laws. 

(a) There shall be no special law or 
general law of local application pertaining 
to: 


(9) Creation, enforcement, extension or 
impairment of liens based on_ private 
contracts. 


4 Actually, the Cesary decision was issued 
first, and much of the reasoning contained in 
the decision is cited by the court on the 
constitutional issues raised in Catogas. 


5 The quotation is at page 8 of the slip 
opinion cited in footnote 2, supra. 

Comptroller's Interpretative Ruling 

10. 


7 Marquette National Bank of Minneapolis 
v. First of Omaha Service Corporation 
US. , 58 L. Ed 2nd 534, 99 S. 
Ct. 540, 47 U.S.L.W. 4071. For materials 
cited in regard to the “most favored lender” 
theory, the writer is indebted to Vance Salter 
of Steel, Hector & Davis, Miami, author of a 
chapter on Interest Parity and the Most 
Favored Lender Status in the upcoming 
CLE Manual on Florida’s Usury Laws. 


8 Actually, two types of loans authorized 
by Fta. Start. ch. 665 are not exempt from 
interest rate limitations—loans for home 
improvements or mobile home purchases. 
These types of loans carry a specific interest 
rate limitation of 14 percent under FLa. Star. 
§665.381(4) & (5), and remain as exceptions 
to the general exemption. 


® However, small loan company licensees 
continue to be plagued by the language of 
Fa. Stat. §516.21, which provides, in part, 
“No licensee shall directly or indirectly 
charge, contract for or receive any interest, 
discount, or consideration greater than 10 
percent per annum upon any loan, or upon 
any part or all of any aggregate loan 
indebtedness of the same borrower, of the 
amount of more than $2,500.” Does the 
Interest Parity Law allow the licensee under 
F.a. Stat. ch. 516 to safely disregard this? A 
declaratory statement issued by the 
Department of Banking and Finance dated 
January 18, 1978, states that small loan 
companies do have the authority under Fa. 
Stat. §687.12 to charge rates in excess of 10 
percent on loans of more than $2,500. Such a 
statement represents only the opinion of the 
Department of Banking and Finance, and 
does not have the force of law. 


10 Tt also authorizes the types of loans 
mentioned in footnote 7, but with an interest 
limitation of 14 percent. 


1! Federal and state savings and loan 
associations are of course subject to 
extensive rules and regulations of federal 
agencies, but Florida lenders would not be 
required to comply with those rules and 
regulations in using Fua. Stat. ch. 665 under 
the Interest Parity Act. 


12 The precise language of Fia Start. 
§687.12 is: “any lender or creditor lending 
through a licensee under Chapter 494.” 

13 Committee Against Unfair Interest 
Limitations v. California, Case No. C 158433 
(Slip. Op. Calif. Superior Ct., County of Los 
Angeles, February 6, 1978). 
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“"Tawyers’ Title Guaranty Fund 
The Florida lawyers’ organization for guaranteeing titles to real estate 


— 


Radio and TV Consumer 
Programs Feature Lawyers 


Lawyers in several areas of Florida 
recently appeared on radio and 
television to explain why home buyers 
and sellers should be represented by an 
attorney. 


Television appearances have been 
on newscasts and interview programs. 
The discussion usually lasts three to 
five minutes . . . just enough time for 
a general response to “Why have a 
lawyer?” and “Is title insurance a 
substitute for a lawyer’s advice?” 


Telling Tampa Bay area television 
viewers about the services real estate 
lawyers perform were attorneys John 
Bonner, James Brickley, John Ware 
and Fund President Paul B. Comstock. 
Clearwater Realtor Joe E. Thomas 
appeared on some of the programs and 
emphasized the key services Realtors 
provide. 


In the Central Florida area, 
attorneys C. Jeffrey Arnold, William 
H. Morrison and William Trickel, Jr., 
told radio listeners the importance of 
having a lawyer’s representation when 
making a major financial investment 

buying a home. Additional 
programs are planned for this area. 


Radio shows in the Tampa Bay area 
generated substantial interest by the 
public. Callers asked “How much does 
a lawyer charge?”, “What essential 
services can a lawyer provide in addition 
to furnishing a title policy?” and 
“How does a prospective home buyer 
locate a real estate lawyer?” 


Answering these and many other 
questions were attorneys Allan Davis, 
James Elliott, Gilbert MacPherson and 
Jay Zschau. Fund staff attorneys 
Walter R. Beales, III, and Jay Mueller 
also appeared on several programs along 
with Largo Realtor, Susan Graden. 


INTEGRITY 


LAWYERS’ TITLE 
GUARANTY 
FUND 


Jane Johnston, hostess of “Dimensions” on St. Petersburg’s WTOG—TV, interviewing 
Clearwater Realtor Joe Thomas and St. Petersburg attorney James Brickley. 


Fund to Participate in Variety 
of Realtor Events 


Local board meetings, a franchise 
seminar and the midyear convention 
of the Florida Association of Realtors 
will involve Fund staff throughout the 
spring. 


Staff attorneys Harold A. Drees and 
R. James Knox will be speaking at 
monthly meetings of the Daytona 
Beach Area Board of Realtors and the 
Okeechobee County Board of Realtors. 
“What Is Title Insurance” and “How 
Title Protection Works When A Claim 
Arises” will highlight these educational 
discussions. 


A real estate franchise company has 
invited The Fund to participate in its 
upcoming Orlando seminar. An 
educational presentation is also planned 
for this program. 


Various Fund staff persons will be 
present during the FAR’s Midyear 
Convention June 12—16 at Panama 


Consumers’ best title protection: their own lawyer plus an insured title. 
By the Staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 


320 


City Beach. The Fund will host a 
hospitality room and attend a number 
of convention functions. 


Love and Affection as 
Consideration for Gift 


Consideration of love and affection 
is insufficient to support a gift of land 
to someone not related by blood or 
marriage. 


This holding in Florida Nat. Bank & 
Trust Co., Etc. v. Havris, 366 So.2d 
491 (Fla. 3d DCA 1979), is one of 
first impression in Florida. 


In so concluding, the court said 
that a titleholder’s deed to her 
housekeeper which recited love and 
affection as consideration was invalid. 


Prior Florida decisions upholding 
conveyances where the consideration 
was love and affection involved 
grantors and grantees related by blood 
or marriage, the court pointed out. 


The decision follows the position 
taken in other states that such a 
consideration springing from a close 
acquaintanceship or fellowship is 
insufficient. 23 AM. JUR. 2d, Deeds, 
Sec. 64. 
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By Robert Lewis 


Have you considered the 
possibility of your firm being a 
target of union organizational 
activities? What would you do in 
the following situation? 

During the course of your normal 
work day answering phone calls, 
conferring with clients, other 
partners and associates, and 
resolving multiple crises, a caller is 
announced. Your receptionist tells 
you that a woman is waiting to see 
you. Since you are informed that 
she is insistent, you respond, “show 
her in.” 

The visitor is a smartly dressed 
young woman who gets to the point 
promptly. She states that she is a 
union representative and claims 
that a majority of your firm’s file 
room clerks have designated her 
union as their collective bargaining 
agent. She demands that you 
recognize the union and 
immediately commence negotia- 
tions for a collective bargaining 
agreement. 

Surprised, you respond, “I don’t 
believe you.” She replies, “Would 
you like to see the designations?,” 
simultaneously producing a 
handful of signed authorization 
cards. 

You look at the cards, examining 
them one by one. “Well, it looks like 
a majority has signed,” you state, 
“but I want to confer with my 
partners. I'll get back to you.” 

After the union representative 
has left, you call in your office 
manager. You ask him if he knows 
that the clerks are interested in a 
union and why they would want a 
union. The office manager 
responds that he is amazed to hear 
that his clerks want a union and has 
no idea why. You tell him to find out 
what has happened. 
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Unionization of Law Firms 
And How To Avoid It 


The manager calls several of the 
file room clerks into his office, and 
asks them whether they have signed 
union cards. He also inquires what 
their problems are. They explain 
that they are talked down to by the 
attorneys, are wrongly blamed for 
lost files, and work in cramped 
quarters. 

By his actions, the manager has 
committed unfair labor practices. 
He has unlawfully interrogated 
employees about their union 
support and impliedly promised to 
rectify their grievances. Under 
these circumstances, the National 
Labor Relations Board may order 
your firm to recognize and bargain 
with the union, if it concludes that 
the firm’s actions have tended to 
undermine the union’s majority and 
preclude the holding of a fair 
election. 

Could this occur at your firm? 

On May 4, 1977, the National 
Labor Relations Board asserted 
jurisdiction over law firms. 
Lawyers, as employers, should be 
familiar with their newly imposed 
responsibilities under the Labor 
Management Relations Act. 

As an introduction to this subject, 
we will review the evolution of 
Board jurisdiction over law firms, 
the breadth of bargaining units, and 
the placement of various 
classifications of law office 
personnel. We conclude with 
suggestions for preventive 
measures to maintain a union-free 
status, based upon an admixture of 
law and_ successful personnel 
practices. 


The Board Declines Jurisdiction 


In Evans & Kunz, Ltd., 194 
NLRB 1216 (1972), the National 


lobor law 


Labor Relations Board for the first 
time considered whether it should 
exercise jurisdiction over a law 
firm. Evans & Kunz was a small 
firm—just four lawyers. When the 
firm fired its three secretaries, they 
retaliated by filing unfair labor 
practice charges with the Board. 
They contended that the firm 
violated the Labor-Management 
Relations Act by interfering with 
their right to engage in concerted 
activity. 

A hearing was held, confined 
solely to the issue of whether the 
Board should assert jurisdiction. 
Because of the importance of the 
case to the Bar, the American Bar 
Association submitted an amicus 
brief. It urged the Board to decline 
jurisdiction over law firms as a 


Robert Lewis is cochairman of the 
American Bar Association's Ad Hoc 
Committee on Labor Law Practice, Labor 
Law Section; was formerly cochairman of 
the ABA’s Committee on Federal Labor 
Standards Legislation; and is along-standing 
member of the ABA’s Committee on 
Practice and Procedure under the National 
Labor Relations Act, also coauthor of 
Winning NLRB Elections—Management's 
Strategy and Preventive Programs, 
published by Practising Law Institute. 

This article is reprinted with permission 
from the New York State Bar Journal, 
October 1978. It is printed under auspices of 
The Florida Bar Labor Relations Law 
Committee, James M. Blue, Jr., chairman; 
George Barford, editor. 
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class. It argued that the exercise of 
jurisdiction would present conflicts 
of interest which would interfere 
with the ethical obligations of 
attorneys to safeguard the 
confidences of their clients. 

In dismissing the complaint for 
lack of jurisdiction, the Board did 
not review the merits of the charge. 
It ruled that the impact upon 
commerce of the labor dispute at 
Evans & Kunz’s small firm was 
insufficient to warrant the exercise 
of its jurisdiction. Expressly left 
undecided, however, was whether 
law firms generally would remain 
outside the Board's jurisdiction. 

The following year, in Bodle, 
Fogel, Julber, Reinhart & 
Rothschild, 206 NLRB 512 (1973), 
the Board decided the jurisdictional 
question left open in Evans. The 
firm was larger than the one in 
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Evans. It consisted of 12 attorneys, 
with an office staff of nine 
secretaries, two receptionists and a 
bookkeeper. The firm’s primary 
practice was labor law, 
representing various AFL-CIO 
local and international unions. 

A local of the International 
Brotherhood of Teamsters filed a 
petition with the NLRB on behalf of 
the office staff. The firm asked the 
Board to decline jurisdiction. It 
argued that because its AFL-CIO 
clients often engaged in 
jurisdictional disputes with the 
Teamsters Union, a conflict of 
interest would occur if the firm’s 
secretaries were represented by the 
Teamsters. The firm would be 
typing materials attacking their 
own union. 

Bodle’s arguments were 
persuasive. The Board decided to 
decline jurisdiction not only over 
Bodle, but also over law firms as a 
class. The Board recognized the law 
firm’s concern over a_ potential 
conflict of interest. It also reasoned 
that the degree of impact upon 
interstate commerce, caused by 
potential labor disputes at any law 
firm, was not sufficient to warrant 
its exercise of jurisdiction. Noting 
that a law firm’s function is legal 
rather than commercial, the Board 
stated that its connection with 
commerce is only incidental. 


The Board Takes a 180-Degree 
Turn 


In Foley, Hoag & Eliot, 229 
NLRB No. 80 (1977), the Board 
unanimously overruled the Evans 
and Bodle decisions. Foley, Hoag & 
Eliot, a general practice firm 
located in Boston, consisted of 60 
attorneys and 90 staff employees. 
The union involved was an 
independent, unaffiliated with any 
other labor organization. Self- 
styled “The United File Room 
Clerks and Messengers of Foley, 
Hoag & Eliot,” it sought to carve 
out a six-person unit of file room 
clerks and messengers. 

The Board’s Regional Director 
dismissed the petition without a 
hearing, based on the Bodle 
precedent. The union appealed, 
arguing that the Board should 
reconsider Bodle in light of the 
Supreme Court’s then _ recent 
decision in Goldfarb v. Virginia 
State Bar, 421 U.S. 773 (1975). In 
Goldfarb, the Court held a law 


firm’s services to be “in commerce” 
under the Sherman Act. 

The Board ordered oral 
argument, a rarity in Board 
practice. The firm was represented 
by former ABA President Robert 
Meserve. Amicus briefs, urging the 
Board to assert jurisdiction, were 
filed by three working women’s 
organizations: Women Organized 
for Employment, Women 
Employed, and the 9 to 5 
Organization for Women Office 
Workers. 

Mr. Meserve contended that 
Board jurisdiction over law firms 
would create intolerable conflicts 
of interest and jeopardize the 
confidentiality of the lawyer-client 
relationship. He also argued that 
reversal of the Bodle precedent 
after only two and a half years 
would derogate from the important 
principles of administrative 
stability and predictability. He 
reminded the Board that the 
American Bar Association’s position 
in the Evans case against assertion 
of jurisdiction had not changed. 

Alternatively, Mr. Meserve 
argued, the unit requested by the 
union was not appropriate for 
collective bargaining purposes. He 
pointed out that secretaries, as well 
as file clerks, are responsible for the 
filing of documents, and that both 
secretaries and messengers deliver 
documents and written messages 
within the office. Therefore, he 
asserted, the six file clerks and 
messengers shared a community of 
interest with the other 84 
employees, and should not be 
separated. 


The Board disagreed on the 
jurisdiction issue. It held, for the 
first time, that it would assert 
jurisdiction over law firms as a 
class, subject only to a firm’s 
revenues meeting a monetary 
standard. Citing Goldfarb, the 
Board determined that law firms 
generally have a substantial impact 
on interstate commerce. The 
petition was reinstated and 
remanded to the Regional Director 
for a hearing on the appropriate 
unit issue. However, the union’s 
withdrawal of its petition before 
the hearing date left the issue 
unresolved. 


Size of The Bargaining Unit 


In Hughes, Hubbard & Reed, 
No. 2-RC-17725 (1977), an 
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unreported case, the unit issue was 
again raised. Hughes, Hubbard is a 
multi-state law firm, with its largest 
office in New York City. The firm 
practices corporate, tax, real estate, 
and trust and estate law. 

The petitioning union was the 
International Federation of Health 
Professionals, affiliated with the 
International Longshoremen’s 
Association, AFL-CIO. It sought to 
represent the firm’s 19 messengers, 
six pages, and two copy machine 
operators. This number, however, 
constituted only a small portion of 
the 150-person support staff. 

The Board’s regional director in 
New York dismissed the union’s 
petition, finding the unit 
inappropriate. Noting that the 27 
employees the union sought to 
represent shared common 
supervision with and performed 
duties similar to those performed 
by the firm’s other clerical 
employees, the director concluded 
that they did not constitute a 
separate department or unit. She 
also noted that Board precedent in 
other industries prohibited the 
fragmentation of an office clerical 
group. 

The union filed a request for 
review of the Regional Director's 
dismissal of its petition with the 
NLRB. The Board denied the 
union’s request, stating that “no 
substantial issues warranting 
review” had been raised. 


More Questions Than Answers 


Thus, we see that there are a 
number of different issues arising 
from the Board’s assertion of 
jurisdiction over a law firm. First, 
does the firm’s gross billing meet 
the Board’s standard for asserting 
jurisdiction? In Camden Legal 
Services, Inc., 231 NLRB No. 476 
(1977), the Board adopted a 
$250,000 gross annual fee standard. 
The practical result is that all but the 
smallest firms will be covered. 

Second, what is the appropriate 
unit? We have discussed some 
possibilities; there are others. 
Consider a unit of attorneys. As 
professional employees, attorneys 
are covered by the Act and are 
entitled to separate representation 
from the clerical employees. 

It may be surprising that 
attorneys in the traditional law firm 
would be interested in union 
representation. The typical 
associate aspires for partnership, 
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and hopes that he or she will be the 
employer in the next few years. But 
unionization is not outside the realm 
of possibility, particularly where a 
firm employs a sizable group of 
disappointed associates who failed 
to achieve partnership status or who 
are disgruntled for other reasons. 
There is precedent for union 
representation of attorneys. In New 
York City, for example, more than 
500 attorneys employed by the legal 
aid society are represented by the 
Association of Legal Aid Attorneys. 


As in the case of other federal 
agencies, the attorneys employed 
by the NLRB in its regional offices 
are organized and bargain 
collectively. Terms and conditions 
of their employment are prescribed 
in a 60-page collective bargaining 
agreement between the Board’s 
general counsel and the National 
Labor Relations Board Union. 
Another unit question is the 
placement of law school graduates 
who have not yet been admitted to 
the bar. The Board considered this 
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issue in Wayne County Neighbor- 
hood Legal Services, Inc., 229 
NLRB No. 171 (1977). The case 
involved a legal service corporation 
which employed 22 attorneys and 
law school graduates, not yet 
admitted. The Board decided that 
the graduates should be permitted 
to vote with the attorneys. The 
result was 22 to 0 in favor of 
representation by the Organized 
Workers of Legal Services. In 
February 1978, the corporation’s 
nonprofessional staff voted 28 to 1 
to be represented by the same 
union. 

A further issue is the placement of 
paralegals. Do they belong in 
attorney units or in clerical units? In 
Wayne County and Camden Legal 
Services, the parties stipulated to 
their inclusion in the clerical units. 

Recently, however, in a 
contested proceeding, 20th 
Century Fox Film Corp., 234 NLRB 
No. 26 (1978), the Board ruled that 
paralegals should not be added to an 
office clerical unit which included 
secretaries in the corporation’s legal 
affairs department. The union, a 
local of the Office and Professional 
Employees Union, represented the 
office clericals. It petitioned to 
include the paralegals in the unit, 
arguing that a community of 
interest existed between them and 
the office clerical employees. The 
Board concluded that none existed. 
It stressed that, unlike the clericals, 
the paralegals were salaried, did not 


punch a clock, did not type, 
attended regular meetings with 
attorneys, reported to attorneys 
rather than to the office 
administrator, attended profes- 
sional courses, and received 
business cards. 


A Pandora’s Box 


One year has now elapsed since 
the Board opened up law firms as a 
new territory for unionization. 
Have the unions rushed in to 
organize? A survey of this Board’s 
32 regional offices reveals that few 
petitions have been filed. It can be 
anticipated, however, that 
increased organizing efforts and 
union successes will occur.® 


Despite organized labor’s 
relative inactivity to date, the 
prospect of unionization at your 
firm should be taken seriously. It 
presents numerous problems. Their 
severity will depend on_ the 
classifications of employees 
involved, whether the union is an 
independent (comprising only the 
firm’s employees) or one affiliated 
with the AFL-CIO, its degree of 
militancy, and numerous other 
factors. Unionization would mean 
that every decision partners now 
make concerning salaries, benefits, 
hours and conditions of work, 
would have to be bargained over 
with the union. 


Where the firm has a labor law 
practice, the problems are 
magnified. Recall the contention 
that unionization would necessarily 
result in a potential conflict of 
interest and seriously jeopardize the 
lawyer-client relationship, which 
was previously raised and rejected 
by a majority of the Board in Foley, 
Hoag & Eliot. 
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Although the other two Board 
members in Foley concurred in 
asserting jurisdiction, they 
expressed a deep concern about the 
possible impairment of the 
attorney-client relationship that 
might result from unionization of a 
law firm’s employees. They noted 
that an attorney who participates in 
the formulation of his client’s labor 
relations policies performs the same 
function for his client as a labor 
relations official employed directly 
by the client. They were of the 
opinion, therefore, that when an 
attorney’s secretary assists in such 
matters, the secretary is arguably a 
“confidential employee” within the 
meaning of Board precedent, and 
therefore should be excluded from 
the unit. 

A firm’s attempt to establish its 
legal position may itself be 
embarrassing. At the Hughes, 
Hubbard hearing, the union official 
vowed, “If the employer is trying to 
prove that there is a confidential 
relationship between lawyer and 
client, we are going to line up those 
clients and bring them in [to 
testify].” This could be a harbinger 
of things to come. 

What effect unionization of alaw 
firm would have on potential clients 
is hard to predict. A prospective 
corporate client, whose employees 
are being organized, might be 
hesitant to retain the firm. He may 
fear that memoranda and other 
documents which outline his 
campaign strategy could fall into 
the hands of the union. The 
prospective client justifiably would 
be wary of the union secretary who 
types letters or drafts of speeches 
related to the campaign, or of the 
clerk who files such material. He 
may doubt the firm’s capacity to 
protect this and other confidential 
information against improper 
disclosure. 

Unionization of attorneys would 
present different and more irksome 
problems. The 22-page contract 
between the legal aid society in 
New York and its union provides an 
insight as to some of the conditions 
of employment that might have to 
be discussed. Among the 
negotiated matters subject to 
arbitration are the size of an 
attorney’s office, their training, the 
amount of malpractice insurance, 
continuing education courses, and 
workload. Concerning the last 
provision, the contract provides 
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that an attorney may file a 


“burden of work for which he is 
responsible is about to reach a point 
beyond which cases cannot be 
accepted consistent with 
professional responsibility.” In an 
active law office, attorneys often 
feel they are overburdened with 
work. With extra effort, the job gets 
done. Imagine an arbitrator 
deciding for the firm at which point 
an attorney is overburdened with 
work! 


An Ounce of Prevention 


You and your firm need not be 
faced with such problems, or be 
concerned with issues of 
confidentiality, if you take 
preventive measures now. 

As a starting point, you may wish 
to include the subject on the agenda 
of your next partnership meeting (if 
you have not done so already). 
Decide what your firm’s position 
will be in the event of union interest 
by employees. Will you oppose it? 
How? 

In adoption of an effective 
employee relations program before 
the onset of union activity is 
practicing preventive law— 
something you presently 
recommend to your own clients in 
other fields. Your firm’s 
administrator, along with a partner, 
should be assigned the responsi- 
bility for preparing and overseeing 
the implementation of this 
program. 

An important part of a preventive 
program is the instruction of 
department heads. Have they been 
told that the firm will oppose union 
activity, and why? Have they been 
alerted to danger signals? Have 
they and the managing partner 
been instructed on how to handle 
the unexpected visitor who offers to 
show authorization cards? Have 
they been trained on what they may 
or may not lawfully do and say 
concerning unions? 

Does your firm have a staff 
handbook? Should it include a 
statement of your firm’s policy 
concerning unionization? While it 
may appear to some that sucha step 
may awaken an interest in 
unionization, experience has shown 
that the absence of employee 
awareness of the employer’s point 
of view has assisted unions in 
gaining support. 
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grievance if he feels that his — 


A union organizes by solicitation 
of employee signatures on 
authorization cards. This is often 
done on the premises by one or 
more employees. To control such 
activity on working time, you 
should include a _ written no 
solicitation rule in your handbook. 

Unions historically have found 
that they fare better by organizing a 
smaller unit, thereby gaining a 
bridgehead, and then expanding it 
to encompass all employees. They 
will probably follow this course of 
action in organizing law firms, first 
seeking to organize mailroom 
employees, duplicating employees, 
file clerks and messengers, and then 
organizing secretaries and possibly 
attorneys. 

To minimize this possibility, you 
may wish to review your firm’s 
administrative structure in view of 
Labor Board rules concerning all- 
inclusive units. In upholding such 
units, the Board has stressed two 
factors: common supervision and 
integration of work functions. Your 
reporting lines should be structured 
so as to ensure that there is common 
supervision of all groups of 


employees. In addition, integration 
of work functions might be 
achieved by avoiding the tendency 
toward specialized duties. Legal 
secretaries, for example, might type 
invoices, return files, and use the 
copy machine, performing 
functions normally done only by 
others. 

In light of the trend to open 
branch offices, the possibility of a 
union organizing these offices 
should be considered. Branch 
offices generally are smaller. 
Clericals employed there may feel 
separated psychologically as well as 
geographically from the main 
office. Their needs should not be 
overlooked. 


Practicing Preventive Labor 
Relations 


The essence of preventive labor 
relations lies in establishing and 
maintaining an employee relations 
program designed to build 
employee morale, loyalty and 
commitment to the goals of the 
firm. Priority number one is to pay 
fair salaries and provide 


competitive fringe benefits. An 
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equally important element is fair 
treatment. Office managers and 
department heads should be 
trained to work for greater 
understanding of their employees. 
They should be responsive to 
employee needs, resolve 
complaints where justified, and, if 
not justified, explain why they lack 
merit. 

Attorneys should be sensitive to 
the feelings and needs of their 
secretaries and support staff. They 
should be treated as individuals, 
with dignity and respect. 
Recognition of their contribution to 
the firm’s success should be 
acknowledged and communicated. 
The partners, in turn, should be 
sensitive to the needs and ambitions 
of the associate attorneys. 


Of course, in every work 
environment, people will have job- 


related problems. An important 


element of a preventive program is 
to devise a way to discover and 
correct these problems. It goes 
without saying that where 
employees cannot obtain 
satisfaction within the firm, they 
will look to the outside for help. 

An excellent way of learning 
about job-related problems is to 
hold small group meetings. Such 
meetings provide an opportunity 
for employees to talk about their 
jobs and to offer suggestions for 
improvement. If they have 
complaints, they will express them 
so that corrective action may be 
taken where warranted. These 
meetings also offer an excellent 
forum for dissemination of 
information on firm-related 
activities, such as the firm’s future 
plans, benefit programs and 
policies, and other matters of 
interest to employees. 

It is important, however, that a 
program of holding small group 
meetings of this type be adopted 


before the onset of union activity. 
By establishing a past practice of 
such meetings, you will provide a 
legal basis for its continuance 
during a union organizing effort, 
should one develop. A program of 
structured interviewing of 
employees and the encouragement 
of individual, informal conver- 
sations will also keep the channels 
of communication open. 


Timely Preventive Action Is the 
Key 


The prospect of unionization is 
just one more aspect of managing a 
law firm today. It need not cause 
undue dismay or panic. But its 
challenge should be faced squarely 
now, with prompt preventive 
action. With cooperation among all 
partners and management 
personnel, it need never become a 
reality at your firm. oO 


°On August 9, New York Typographical 
Union No. 6 filed a petition with the NLRB 
to represent 27 machine typesetters and 
proofreaders employed at Sullivan & 
Cromwell. 
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judicial ethics 


Recent Opinions of the Committee on 
Standards of Conduct Governing Judges 


Serving as Director of 
Home for Aged 


The Committee on Standards of 
Conduct Governing Judges was 
asked if any canon would prohibit a 
judge from serving as a director of a 
high-rise home for the aged, an 
outreach ministry of the judge’s 
church. 

A majority of the responding 
members of the committee believes 
there is no prohibition by the 
canons of serving in this capacity so 
long as duties will not entail 
solicitation of funds either 
personally or over the judge’s name. 
The majority feels that serving on 
the board of a _ nonprofit 
corporation is not in violation of the 
canons. 

One responding member of the 
committee, however, feels that the 
query is governed by Canon 5C(2) 
which says: “. . .he should not serve 
as an officer, director, manager, 
adviser, or employee of any 
business.” 


Disqualification from Matters 
Involving Personal Counsel 


A judge advised the committee 
that he had retained a law firm to 
represent him in a matter pending 
in federal court. The query was 
whether he must disqualify himself 
in all matters brought before the 


circuit court wherein a member of 
the firm (which had been retained) 
is an attorney of record. He also 
inquired as to the propriety of 
determining the amount of 
attorney’s fees to be awarded to any 
member of the firm in connection 
with a litigation if the canons do not 
require that he disqualify himself. 

A majority of the responding 
members of the committee believe 
it is not necessary that a judge 
voluntarily recuse himself in either 
contested or uncontested matters 
wherein any member of the firm is 
attorney of record, but that he 
should acquaint himself with the 
relevant facts and offer to recuse 
himself upon request. The majority 
also feels that after full disclosure 
and upon consent of all attorneys of 
record that there is no impropriety 
in fixing attorney’s fees. 

Two responding members of the 
committee feel, however, that the 
judge should follow paragraph (D) 
of Canon 3 on remittal of 
disqualification and make sure that 
the attorneys and parties involved 
in the matter state on the record 
their agreement that the judge is not 
required to disqualify himself and 
execute an agreement to that effect. 


A. Boyer, Chairman 
Committee on Standards of 
Conduct Governing Judges 
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By Bernard A. Barton, Jr. 


Ordinarily when a_ person 
transfers land in exchange for cash 
or other property, he will be 


required to recognize the 
difference between his adjusted 
basis in the property transferred 
and the amount realized on the 
exchange.! There are _ several 
exceptions to this general 
recognition rule that permit various 
sales or exchanges (and other 
transactions) to go unrecognized 
for tax purposes, even though the 
taxpayer has realized gain or loss. 
Perhaps the most well-known of 
these is I.R.C. §1031. This column 
will analyze I.R.C. §1031 as applied 
to multiparty land exchanges. 


Tax-Free Property Exchanges 


The essence of I.R.C. §1031 is 
that no gain or loss is recognized 
upon the exchange of property that 
has been held for productive use in 
a trade or business or for investment 
solely for property of a like kind 
that also will be held either for 
productive use in a trade or business 
or for investment.? Excluded from 
potential tax-free treatment is 
property held primarily for sale 
(although used in a trade or 
business) and stocks, bonds, notes, 
choses in action, certificates of trust 
or beneficial interest, and 
securities.’ If the Code 
requirements are satisfied, 
nonrecognition treatment is 
mandatory and the taxpayer cannot 
choose to recognize his gain or loss.‘ 

Even if the exchange properties 
are properties that were and will be 
held either for productive use in a 
trade or business or for investment, 
they still must be of “like kind” to 
qualify for nonrecognition 
treatment. What is of like kind? The 
nature or character (real, personal, 
tangible and intangible) of the 
property, not its grade or quality 
(e.g., improved vs. unimproved) is 
determinative.> Hence, the 
regulations indicate that improved 
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Multiparty Land Exchanges 


real property may be exchanged for 
unimproved real property.® 
Moreover, an exchange of city real 
estate for ranch land can qualify for 
nonrecognition treatment.’ 

In addition to receiving property 
that qualifies for tax-free exchange 
treatment (occasionally referred to 
herein as “qualifying property”), 
the transferor often will receive 
money or other nonqualifying 
property (“boot”). Nonrecognition 
still can be achieved when boot is 
received, but only to the extent of 
the qualifying property. In such an 
instance, however, gain realized 
because of the qualifying property 
(but not loss) is recognized to the 
extent of the boot received. If a 
transferor transfers both 
nonqualifying property and 
qualifying property, the 
nonqualifying property is viewed 
as a sale with attendant gain or loss 
recognition, and the qualifying 
property portion of the exchange 
still qualifies for tax-free 
treatment.!° 

Nonrecognition rules do _ not 
permit an avoidance of tax; rather, 
their purpose is to postpone a tax 
that otherwise would have been 
paid currently. To accomplish this, 
the property received in a complete 
tax-free exchange acquires the 
same basis as the property 
transferred.!! If gain is recognized 
because the transferor receives 
“boot,” the amount of gain 
recognized (not the amount of tax) 
is treated as an addition to the basis 
of the property received.!2 


Multiparty Land Exchanges'® 


It is not uncommon for a 
prospective buyer to offer cash toa 
landowner (“owner’’) for his 
property. Owner, however, may 
not be willing to sell for cash 
because of his resulting federal 
income tax, although he will agree 
to a property exchange if he can 
secure nonrecognition treatment. 


tax law notes 


Buyer usually does not own 
property that owner wants, so 
buyer must acquire property froma 
third party or parties (third-party 
property) to use in the exchange. 
Not so strangely though, a third 
party may not want to sell for solely 
cash either, but also desires a 
property exchange, or part 
property and cash, or an installment 
sale, or any combination of the 
foregoing. As will be discussed 
below, multiparty land exchanges 
can be structured in a manner that 
will allow all of the parties to 
achieve their tax goals. 

e It Can Be Done. Since the early 
case of Mercantile Trust Co. of 
Baltimore,'* the Internal Revenue 
Service has recognized that, as long 
as the form of the transaction is 
properly structured, nonrecog- 
nition treatment can be achieved in 
a multiparty land exchange.!> There 
are no reported cases subsequent to 


Bernard A. Bar- 
ton, Jr. is with 
Holland ¢> Knight in 
Lakeland. He _ re- 
ceived his ].D. and 
LL.M. (in Taxation) 
from the University 
of Florida. 

All opinions ex- 
pressed in this 
article are those of 
the author and do 
not necessarily 
reflect the opinions 
of the Tax Section. Barton wrote Tax Law 
Notes this month on behalf of the Tax 
Section, Richard O. Jacobs, chairman, and 
Robert S. Hightower, editor. 
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Mercantile Trust Co. where the 
Service attacked the straight- 
forward acquisition of third-party 
property by a buyer, followed by 
conveyance of it to an owner for the 
owner's property. Variations on the 
basic form, however, have given 
rise to substantial litigation, even 
though the substance of the 
transaction involved the owner's 
acquisition of third-party property. 

e Owners Negotiations. In 
Revenue Ruling 77-297, the Internal 
Revenue Service indicated that, so 
long as the owner was not legally 
committed to acquire the third- 
party property, an owner could 
locate suitable third-party property 
and direct the buyer to acquire the 
property for purposes of the 
exchange.'* Despite the ruling, the 
extent to which an owner can be 
legally bound to acquire third-party 
property before the buyer enters 
the picture, and the extent to which 
an owner can use his own funds ina 
multiparty transaction remain 
subject to question. 

In several instances the courts, 
although not specifically 
addressing the issue, have ruled 
favorably on transactions where the 
facts indicate the owner was legally 
committed to acquire third-party 
property before the buyer actually 
did. Such were the facts of Alderson 
v. Commissioner," but the Ninth 
Circuit, without addressing the 
question, permitted tax-free 
exchange treatment to the owner 
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when the buyer, through his escrow 
agent, subsequently acquired third- 
party property and exchanged it for 
the owner’s property. This issue 
also was present in Franklin B. 
Biggs,'* and tax-free treatment was 
given the owner there as well. 

From the standpoint of avoiding 
potential litigation, it probably is 
advisable for the owner to avoid 
binding himself to acquire third- 
party property. If the exigencies of 
the situation require it, however, it 
appears that the courts may permit 
an owner to so commit himself 
without jeopardizing tax-free 
treatment if the transaction 
thereafter takes proper form. 

e Use of Owner’s Funds. 
Assuming an owner can legally bind 
himself to acquire third-party 
property, can he also use his own 
funds in connection with the 
acquisition without jeopardizing 
nonrecognition treatment? With 
some qualification, the answer 
seems to be, Yes. 

In Alderson, where tax-free 
exchange treatment was accorded, 
the owner’s funds were used for the 
downpayment on the third-party 
property, although they ultimately 
were refunded to him. Tax-free 
exchange treatment also was 
permitted to the owner in Biggs, 
even though the owner’s funds 
actually were used by an 
intermediary to acquire third-party 
property. The Biggs court felt that 
the advancement of funds by the 
owner to an _ intermediary to 
purchase the third-party property 
was not fatal to the case because the 
intermediary could have borrowed 
the necessary funds from another 
source. The court’s rationale was 
based, in part, on its opinion in 124 
Front Street, Inc.,% where a 
corporate owner had an option to 
purchase certain third-party 
property that the buyer desired to 
obtain. The owner did not have the 
necessary wherewithal to complete 
the acquisition, so the buyer 
deposited sufficient funds to 
acquire the third-party property 
into an escrow account to be used 
by the owner; if not so used, the 
money was to be returned to the 
buyer. The owner acquired the 
third-party property and 
exchanged it with the buyer for 
cash and other land that buyer had 
acquired for purposes of the 
exchange. The court somewhat 
surprisingly held that the owner’s 


gain on the transaction was taxable 
only to the extent of the cash 
received.®° Despite the decisions in 
Alderson and Biggs, a tax planner 
would be well advised to avoid 
using owner funds in multiparty 
exchanges, if possible. 

e Who Must Acquire Title to 
Third-Party Property? F.S. 
§§201.02 & 201.021 provide for 
the imposition of a documentary 
stamp tax on certain transfers of 
real property. A conveyance of 
third-party property from a third 
party to a buyer and then from a 
buyer to the owner would seem to 
require two sets of stamps. On the 
other hand, a direct conveyance of 
third-party property from a third 
party to the owner would seem to 
require only one set of stamps. 
Despite the extra stamp taxes, some 
cautious attorneys require that the 
buyer actually take title to the third- 
party property rather than having 
the buyer instruct the third party to 
convey it directly to the owner. This 
seems unnecessary in view of W. D. 
Haden Co. v. Commissioner,?! 
where the court held that an owner 
was entitled to nonrecognition 


’ treatment on an exchange of 


property even though third-party 
property was conveyed directly to 
the owner by a third-party at the 
buyer’s direction. Indeed, W. D. 
Haden Co. and dicta in other cases”? 
seem to indicate that as long as the 
owner receives qualifying property 
in an exchange for his property, 
regardless of from whom the 
exchange property is received, 
nonrecognition treatment can 
apply and the buyer need not 
acquire actual “title” to the 
exchange property.” 

Form has controlled the 
substance of multiparty  trans- 
actions, however. For example, 
in Carlton v. United States,*4 to 
simplify practical problems in a 
multiparty exchange, the buyer 
assigned its contract to purchase 
third-party property to the owner 
together with cash consideration 
equal to the amount it would 
have paid had it purchased 
third party property and then 
conveyed it to the owner. 
Concurrently with the assignment 
of buyer’s contract, owner 
purchased third-party’s properties 
with his own personal check. The 
facts indicate that buyer’s check 
was needed to complete the 
acquisition because owner’s 
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personal funds were insufficient to 
cover the purchase price of third- 
party lands. The Fifth Circuit held 
that the owner had to recognize his 
gain on the exchange. 

The holding of Carlton is not too 
difficult to justify in theory, but in 
view of the court’s subsequent 
decision in Redwing Carriers, Inc. 
v. Tomlinson,* one might think the 
taxpayer (owner) is being 
“whipsawed.” In Redwing, the 
Fifth Circuit, affirming the district 
court, approved a revenue ruling to 
the effect that if an equipment sale 
for cash is followed by a purchase 
of similar equipment in a reciprocal 
and mutually dependent trans- 
action, then the sale and purchase 
are with I.R.C. §1031 even though 
accomplished by separately 
executed contracts and treated as 
unrelated transactions by the 
parties.27 Redwing was subsequent 
to Carlton, and perhaps the 
common thread running through 
this pair of cases is that the 
government won both! 

With the possible exception of 
the Tax Court decision in Biggs, the 
Redwing Carriers, Inc. rationale of 
reciprocal and mutually dependent 
transactions has not been extended 
to multiparty land exchanges that 
involve cash. The Biggs decision is 
the closest case on point, and it may 
be a fulcrum for argument if the 
Service challenges a multiparty 
exchange and all the taxpayer’s 
other arguments have failed. 

e Change in Contract Terms. It is 
not uncommon for an owner to 
contract to sell his land and then 
decide that he would prefer a 
nontaxable exchange. It seems clear 
that, before closing, an owner and 
buyer can amend the sales contract 
to provide that buyer shall acquire 
property from third party to 
exchange for owner’s property. 
This principle must be caveated 
somewhat, however, because if an 
executed sales contract is to be 
amended to permit a property 
exchange, the contract still must be 
executory; i.e., there must be 
substantial conditions remaining to 
be performed on the original sales 
contract. If no substantial 
conditions remain to be performed, 
the government may be able to 
assert successfully that a sale for 
cash actually has been consum- 
mated.?9 

e Puts and Calls. Taxpayers have 
devised all sorts of devices to 
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accomplish multiparty exchanges. 
Consider a transaction wherein an 
owner gives buyer an option to 
purchase (call) owner’s property 
and then owner exchanges his 
property for third-party property 
with buyer thereafter exercising the 
option. Alternatively, buyer could 
give owner an assignable right to 
“put” owner's land to buyer. In 
either arrangement, owner should 
receive nonrecognition treatment 
on the exchange of his property for 
third-party property, but there is 
some question as to third-party’s tax 
consequences.” In a factual setting 
similar to a call arrangement, where 
an escrow agent was used to 
effectuate the transaction, the Tax 
Court held that the owner was 
taxable on his gain, although the 
holding of the case probably should 
be limited to its particular facts.*! 

Although admittedly risky and 
possibly resulting in immediate 
income tax consequences to third 
party, an exchange of owner’s land 
that is subject to a “call” (option to 
buy) or a “put” (option to sell) 
might be considered where the 
other more tested methods are 
unavailable. 


e When is an Agent Not an 
Agent? Frequently an owner or 
buyer will use an intermediary or 
agent to assist in effectuating a 
multiparty exchange. If this party is 
found to be owner’s agent, then 
serious problems usually arise 
because, for income tax purposes, 
he is treated as standing in the 
owner's shoes. 

Standing above all cases in the 
principal-agency issues that can 
arise in multiparty exchanges is the 
case of Leslie Q. Coupe,?* where 
the question was whether the 
taxpayer-owner, or someone 
standing in his place, received a tax- 
free property exchange or taxable 
cash. In Coupe, the owner hired an 
attorney (P) to arrange a tax-free 
property exchange with buyer. P 
hired Q (another attorney) to locate 
third-party property and act as the 
purchaser-seller. P and Q, acting as 


“trustees and agents for an 
undisclosed principal” (who P and 
Q said was intended to be the 
buyer), acquired an option on third- 
party property. Because buyer 
would not take title to certain third- 
party property in its name,** P had 
the owner exchange his property 
for these third-party properties 
with third parties then selling to 
buyer. In addition, owner 
transferred part of his property to P 
and Q who then sold owner’s 
property to buyer and used that 
money to acquire other third-party 
property which was then deeded 
to owner. If P or Q was the owner's 
agent, most of the transactions 
probably would have been taxable. 
In upholding nonrecognition 
treatment because the facts 
indicated that P and Q were always 
acting on behalf of the buyer, not 
the owner, the court’s rationale was 
that, “(e)ven if P and Q stood ina 
fiduciary relationship with 
[owner], under California law one 
who stands in a fiduciary 
relationship with another may 
engage in an activity adverse or 
potentially adverse to that of his 
principal if he makes full disclosure 
to and receives the consent of his 
principal. . . .”*4 The Tax Court did 
not discuss the attorneys’ ethical 
obligations, however. 

Despite the lack of a principal- 
agency relationship in Coupe, it is 
advisable to use extreme caution in 
escrow arrangements or where the 
parties are acting through agents 
or intermediaries. If the agent or 
intermediary is acting primarily 
on his own behalf, however, and it 
is clear that no agency exists, then 
few problems should exist.* 

e Miscellaneous Problems. It 
may be unlikely that an owner will 
want to acquire significantly more 
property than he is exchanging, but 
in Revenue Ruling 77-297, a 
procedure was set forth indicating 
the manner in which it could be 
accomplished in a _ multiparty 
exchange.** Sometimes a_ third 
party will want a tax-free exchange 
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and will direct buyer to acquire 
fourth-party property. Alter- 
natively, a third party will want 
property and cash, on the condition 
that the cash be reportable on the 
installment method. The tax-free 
exchange problems are similar to 
those in any multiparty exchange 
but the combination installment 
sale/tax-free exchange is usually 
difficult to accomplish, in 
practice.” 

e When Must the Exchanges 
OccurP Several cases that have 
been discussed herein have 
involved transactions in which the 
owner was unable to find suitable 
third-party property immediately 
to effectuate the exchange with 
buyer. Does it matter if buyer 
acquires owner's property and 
agrees to acquire third-party 


property at some time in the future 
and then deed it to owner? Courts 
generally have not been concerned 
where there has been a delay of 
several days between the exchange 


of deeds to the respective 
properties.**5 Two recent cases, 
however, involving the same 
transaction and decided by the 
same judge, have squarely 
addressed the issue of whether 
I.R.C. §1031 protects a transaction 
in which a taxpayer disposes of all 
his rights in qualifying property for 
a promise from the transferee to 
convey like-kind qualifying 
property in the future.*® 

The first reported case held that 
the transactions qualified for 
nonrecognition treatment, but in 


the subsequent case, the judge 
changed positions and held that the 
buyer’s promise to convey like-kind 
property in the future was a “cash 
equivalent” which resulted in the 
owner being immediately taxable 
on his gain.*® A footnote in the later 
decision suggests that multiparty 
property exchanges must occur 
substantially simultaneously.‘! The 
taxpayer has appealed from this 
decision, but at least until the Ninth 
Circuit renders a decision on this 
issue, it is suggested that all 
property exchanges occur 
substantially simultaneously. Even 
if the taxpayer wins on appeal, the 
Service still may attack a similar 
transaction in order to get a conflict 
between circuits, with possible 
ultimate resolution of the problem 
by the Supreme Court. Conse- 
quently, it is likely there will be 
more litigation pertaining to this 
issue. 


Summary 


It appears that the following 
steps may be safely undertaken by 
the parties: 

1. An owner may actually seek 
out and negotiate for the acquisition 
of third-party property so long as he 
does not commit himself to 
purchase the property. 

2. Escrow agents may be used 
to acquire third-party property if it 
is clear that they are not agents for 
the owner, but are agents for the 
buyer or independent agents acting 
on their own behalf. 

3. There is no requirement that 
legal title vest in the buyer, or that 
the buyer assume the benefit and 
burdens of ownership. 

4. A direct conveyance of the 
property from the third party to 
owner should not jeopardize 
potential nonrecognition treatment 


and probably reduces state stamp 
taxes. 

5. The exchange of properties 
between the owner and buyer 
should occur substantially 
simultaneously. 

Somewhat more risky but still 
court sanctioned to date is the 
ability of the owner to commit 
himself to acquiring the third-narty 
property so long as the buyer or his 
agent ultimately acquires title to the 
third-party property and_ then 
conveys it to the owner in exchange 
for owner’s property. Not as 
certain, but worth a shot if all other 
methods are unavailable, is the use 
of a put or call option in an 
exchange between owner and third 
party followed by the conveyance 
from third party to buyer. oO 


1 Section 1001(a) of the Internal Revenue 
Code of 1954, (hereinafter referred to as 
I.R.C.). All section references herein refer to 
the Code. 

The requirement that the property 
exchanged be held either for “investment” or 
for “productive use in a trade or business” is 
somewhat intriguing because neither of the 
quoted terms are defined in the statute. 
However, the concepts and meanings 
ascribed to similar terms in other sections of 
the Code probably apply. See, e.g., I.R.C. 
§§1221, 1231. For example, a common 
misconception is that a taxpayer's personal 
residence is held for investment, but an 
exchange of the taxpayer’s home for any 
other property, regardless of how such other 
property will be held, should not qualify for 
tax-free treatment under I.R.C. §1031. Cf. 
Rev. Rul. 57-244, 1957-1 C.B. 247. But see, 
LR.C. §1034. 

31.R.C. §1031(a) parenthetical. There is 
no definitive answer as to whether property 
that would be subject to the rule of Com 
Products, 350 U.S. 46 (1955) is excluded 
from the scope of I.R.C. §1031, although the 
possibility that it may not be suggests an 
interesting planning opportunity. 

In Hubert Rutland, para. 77,008 P-H 
Memo T.C. (1978), an exchange of 
beneficial interests in trusts that were 
comprised of real property was accorded 
nonrecognition treatment, although the 
government apparently did not raise an 
objection on this ground. The Rutland court 
suggested that, because all benefits and 
burdens of ownership rested with the owner 
of the beneficial interests, “exchanges of 
beneficial interests in trusts holding real 
property as nominees for the parties to the 
exchange should be treated no differently 
than a direct exchange of the properties....” 
Id. n. 9, at 7747. In view of the statutory 
language, however, it probably is unwise to 
rely on Rutland for this principle. 

4 United States v. Vardine, 305 F.2d 60, 66 
(2d Cir. 1962). 

5 Treas. Reg. §1.1031(a)-1(b). 

Treas. Reg. §1.1031(a)-1(c). 

7 Treas. Reg. §1.1031(a)-1(c). The same 
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regulation indicates that a leasehold of a fee 
with 30 years or more to run can be 
exchanged tax free for real property. 

8 Mortgages assumed or taken subject to 
by the transferee constitute boot except to 
the extent the transferor assumes or takes 
subject to mortgages on the transferee’s 
property, or pays cash or nonqualifying 
property to the transferee. Treas. Reg. 
§1.1031(d)-(2). 

9 T.R.C. §1031(b); Treas. Reg. §1.1031(b)- 
1 


©The transfer of the nonqualifying 
property is viewed as a sale under the normal 
recognition rules of I.R.C. §1001. See, Treas. 
Reg. §1.1031(d)-1(e). 

1 J.R.C. §1031(d). The potential gain or 
loss may be recognized when the acquired 
property is subsequently disposed in a 
taxable transaction. It may never be 
recognized in fact, however, if the property 
has changed in value since the date of the 
exchange. For example, if qualifying 
property having a basis of 100 and a fair 
market value of 200 is exchanged for like- 
kind qualifying property having a fair 
market value of 200, and subsequently the 
acquired property is sold for $100 cash, no 
gain or loss will be recognized on the sale. 
But for I.R.C. §1031, the first exchange 
would have resulted in a recognized gain of 
$100 (probably long-term capital) and the 
subsequent sale would have resulted in a 
$100 loss (perhaps a short-term capital loss) 
that may or may not have been recognized. 
See I.R.C. §267. 

12 T.R.C. §1031(d). 

13 As used herein, multiparty exchange 
means more than two participants to an 
exchange. 

14 32 B.T.A. 82 (1935). 

15 See also, Rev. Rul. 77-297, 1977-2 C.B. 
304 


16 1977-2 C.B. 304. The Internal Revenue 
Service specified in the ruling that the third- 
party “could not look to [Owner] for specific 
performance on the contract, thus, [Buyer] 
was not acting as [Owner’s] agent in the 
purchase of the second parcel of property.” 
Id. at 304. The obvious inference of this 
ruling, of course, is that the owner can locate 
the property but cannot contract to purchase 
it. 

17 317 F.2d 790 (9th Cir. 1963). 

18 69 T.C. 905 (1978). In this case owner 
contracted to purchase third-party property 
and then transferred the contract to an 
intermediary who agreed to reimburse 
owner for owner’s costs in acquiring the 
property. Owner then advanced the 
necessary funds to the intermediary to 
complete the acquisition. In a complicated 
series of transactions, a buyer subsequently 
contracted to purchase the third-party 
property from the intermediary and 
thereafter exchanged the third-party 
property contract and cash for owner's 
property. Although the Service argued that 
the owner had sold his property for cash and 
then, in a separate and unrelated transaction, 
purchased the third-party property, the 
court held, in effect, that the owner had 
merely exchanged his property for third- 
party property. This case is being appealed 
by the government to the Fifth Circuit Court 
of Appeals. 

19 65 T.C. 6 (1975). 

20 How could have owner held the recently 
acquired third-party property for 
“investment” or for “productive use in a 
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trade or business”? See Rev. Rul. 75-291, 
1975-2 C.B. 332 and Ethel Black, 35 T.C. 90 
(1960). 

21 165 F.2d 588 (5th Cir. 1948). 

22 See Alderson v. Commissioner, 317 F. 2d 
790 (9th Cir. 1963); Franklin B. Biggs, 69 T.C. 
905 (1978); Hubert Rutland, para 77,008 P-H 
Memo T.C. (1977); Leslie Q. Coupe, 52 T.C. 
394 (1969). 

%3 An alternative method of structuring the 
transaction that also might avoid one set of 
documentary stamp taxes under F.a. Start. 
§§201.02 and 201.021 is to have buyer acquire 
title to the third-party property as “trustee.” 
Then buyer’s conveyance of the third-party 
property to owner might not be subject to 
the documentary stamp tax. See Zuckerman- 
Vernon Corp. v. Florida Department of 
Revenue, 354 So.2d 353 (Fla. 1978). 

24 385 F.2d 238 (5th Cir. 1967). 

85 The court’s rationale was that “[I]t can 
not be said that [Buyer] paid for [Third 
Party] properties and merely had the 
properties deeded directly to the [Owner]. 
The money received from [Buyer] by the 
[Owner] for the ranch property was not 
earmarked . . . to be used in purchasing 
[Third Party] properties. It was unrestricted 
and could be used by [Owner] as they 
pleased.” 385 F.2d at 243. 


26 339 F.2d 652 (5th Cir. 1968). 

27 The ruling was Rev. Rul. 61-119, 1961-1 
C.B. 395. A similar issue also was litigated in 
Bell Lines, Inc. v. United States, 480 F.2d 710 
(4th Cir. 1973), a case in which the taxpayer 
prevailed. 

%8 See, e.g., Alderson v. Commissioner, 317 
F.2d 790 (9th Cir. 1963), see also Rev. Rul. 
77-297, 1977-2 C.B. 304. 

29 See Rev. Rul. 77-297, 1977-2 C.B. 304; 
see also, Commissioner v. North Jersey Title 
Ins. Co., 79 F.2d 492 (3rd Cir. 1935). 

30 Third party’s acquisition of owner’s land 
that is subject to buyer’s option, especially if 
buyer has indicated it will exercise the 
option, makes it questionable whether third 
party can be said to be holding the land for 
investment and not “primarily for sale.” On 
its face, owner's giving buyer a call also 
would seem to make owner’s property held 
primarily for sale. This is an improper 
argument, however, because the mere listing 
of property with a broker would make any 
such property subject to the same argument. 
See Patterson v. Hightower, 245 F.2d 765 
(5th Cir. 1957). See also Rev. Rul. 75-291, 
1975-2 C.B. 332. Third party’s tax 
consequences under the put may turn on 
whether he intends to exercise the right. 

31 John M. Rogers, 44 T.C. 126 (1965). The 
case is distinguishable because, instead of 
third party’s actually acquiring owner’s 
property until such time as buyer exercised 
its option, buyer actually exercised the 
option to acquire owner’s property before 
third party had effectively exchanged his 
property for owner’s. Hence, one theory is 
that a sale of owner’s property for cash took 
place with the escrow agent acting as 
owner’s agent and reinvesting the proceeds 
on owner's behalf. 

32 52 T.C. 394 (1969), acq., 1970-2 C.B. xix. 

33 This is not an uncommon situation when 
publicly held corporations are involved 
because of practical problems in having the 
corporate transfers authorized and having 
the corporate seal and proper officers 
available for the closing. 

3 52 T.C. at 407. 

35 See J. H. Baird Publishing Co., 39 T.C. 


608 (1962), where an independent escrow 
agent X, agreed to build a building on the 
third-party property for owner, in return for 
owner's property which X knew he could 
sell to buyer. Owner received tax-free 
treatment even though X used buyer’s funds 
to construct the building on third-party land 
that was deeded to owner some time after 
owner deeded his property to X. 

36 1977-2 C.B. 304. Buyer agreed to 
purchase owner’s property for 1,000X (300X 
cash 540X note, and 160X mortgage 
assumption), and to cooperate with owner in 
effectuating an exchange of property should 
owner locate suitable third-party property, 
which owner did, although it was priced at 
2,000X. Buyer placed 40X in escrow for the 
third-party property, agreed to pay at closing 
800X, assume third party’s liability of 400X, 
and execute a note for the remaining 760X. 
Buyer purchased the third-party property as 
agreed, and then (no time given), exchanged 
the third-party’s property for owner's land 
and assumed owner’s liability of 160X. With 
third party’s concurrence, owner assumed 
third party’s 400X liability and buyer’s note 
for 760X, and third party released buyer 
from liability on the note. Owner's 
assumption of buyer’s note might have 
prevented an installment method election by 
third party unless buyer’s acquisition of 
third-party property and its subsequent 
exchange with owner occurred over a period 
of two of third party’s tax years. See Rev. 
Rul. 75-457, 1975-2 C.B. 196. 

37 See Rev. Rul. 65-155, 1965-1 C.B. 356. 

38 See Alderson v. Comm., 317 F.2d 790 
(9th Cir. 1963); and John M. Rogers, 44 T.C. 
126 (1975). 

39 Starker v. United States, 75-1 USTC 
para. 9443 (Ore. D.C. 1975) (“StarkerI’”) and 
Starker v. United States, 432 F. Supp. 864 
(Ore. D.C. 1977) (“Starker IT”). 

4 Td. 

41 The Starker II court stated: “I do not 
decide that there must always be a 
simultaneous exchange to qualify for non- 
recognition treatment under §1031. There 
may be such cases, but this is not one of 
them.” 432 F.Supp. 868 at n. 3. In the Baird 
case discussed at note 35, supra, the 
government's alternative argument (aside 
from the principal-agency argument 
previously discussed) was that no 
nontaxable exchange could take place 
between owner and X because X did not 
own any property of like-kind which it could 
exchange with owner when owner deeded 
this property to X. In addressing this 
argument, the Tax Court stated that: 


“[A]s we view the transaction, the transfer on 
October 31, 1956, was but one of the steps in 
an integrated transaction which contemplated 
an exchange of properties of like kind. Since, 
under the contract, any deed executed by 
[X] with respect to [Owner's] property was 
subject to the condition that the [Owner] 
was to retain the use of such property rent 
free until [X] should provide a suitable new 
building, the deed executed by [Owner] on 
October 31, 1956, and the deed executed by 
[X] to the [Buyer] on the same date had the 
effect of transferring only legal title to the 
property. The [Owner] in effect retained the 
beneficial ownership of the property until 
the [Third-Party] property was available for 
its use. Thus the transfer[s]. . . were 
reciprocal and mutually dependent.” [39 
T.C. at 618). 

Baird, therefore, is not contrary to Starker II. 
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By Dudley Burton 


e Would payment of attorneys’ 
fees out of his weekly workmen’s 
compensation payments by the 
injured employee reduce 
workmen’s compensation litigation 
in Florida? Any person familiar 
with the handling of workmen’s 
compensation cases in Florida 
would have to answer the above 
question, No. Nevertheless, the 
joint legislative committee set up by 
the 1978 Legislature has recently 
recommended that the injured 
employee be required to pay 100 
percent of any attorneys’ fees to be 
paid. 

Historically, less than 7 percent of 
workmen’s compensation cases are 
litigated. Removal of contingency 
requirements in the law, since all 
injured employees would contract 
with their attorney for payment of a 
fee (whether he is entitled to one or 
not) could increase compensation 
litigation 97 percent! Under the 
present law, the insurance company 
or the employer must decline to pay 
a claim for 21 days or file a notice of 
controversy before they are 
required to pay an attorney’s fee if, 
but only if, the employee wins an 
award. This section of the law 
would no longer have any meaning, 
because the employer and carrier 
would have no interest in whether 
the injured employee was paying an 
attorney’s fee, since it would not 
come out of their pocket. 

It is a myth then to contend that 
payment of attorneys’ fees by the 
injured employee would reduce 
litigation and the cost of workmen’s 
compensation insurance in Florida. 
Former Supreme Court Justice 
Fred Karl recognized this in a 
speech recently in stating that 
payment of attorneys’ fees by the 
claimant is not the answer to the 
workmen’s compensation problem 
in Florida. 

Our Florida Supreme Court, 
almost 25 years ago, in a decision 
concurred in by the six members of 
the court commented upon the 
general purpose of the present 
attorneys’ fee section of our 
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F.S. §440.34 Attorneys’ Fees 


workmen’s compensation law in 
stating that the injured employee: 
... Should not be impeded by the thought of 
counsel fees which may render the 
enterprise an empty gesture so far as he is 
concerned. The salutary purpose of Section 
440.34(1), which is one of the few provisions 
of its kind in the United States, should not be 
nullified by restricted interpretation. If 
doubt exists, it will be resolved in favor of 
the working man. [Lockett v. Smith, 72 
So.2d 817 (Fla. 1954)] 


e Would the public be properly 
protected with no supervision of 
attorneys’ fees paid for by injured 
employees? The present law not 
only provides criminal penalties for 
solicitation or gratuitous 
acceptance of attorneys’ fees in 
workmen’s compensation cases, 
but also provides for legal 


supervision by a judge of industrial . 


claims: F.S. §440.34(5)(a)(b). 
Payment of an attorney’s fee to an 
attorney for an injured employee 
whether he wins or loses his case is 
against public policy and repugnant 
to the very nature of advocacy 
proceedings. Unscrupulous 
lawyers, and, yes, insurance com- 
panies and employers without 
supervision would usurp the sole 
purpose of the workmen’s 
compensation law, which is to 
insure prompt medical attention to 
get the injured employee back to 
work as soon as possible. 
Professor John Burton, the author 
of the “wage loss” concept of 


legislation now being considered, 
was recently asked whether in his 
proposed legislation injured 
employees should pay their own 
attorneys’ fees out of their 
compensation benefits. His answer 
was a plain, No. Common sense 
dictates that if a lawyer has to work 
for his fee, the injured 
employee/client as well as the 
public benefits. Insurance 
companies and self-insured 
employers demand and receive the 
best legal counsel necessary in their 
workmen’s compensation cases that 
require litigation. The Supreme 
Court of the United States has said 
of workmen’s compensation 


litigation that it is “deceptively 
simple and _litigiously  prolific:” 
Cardillo v. Liberty Mutual Ins. Co., 
330 U.S. 469, 479 (1947). Whether 
wage loss legislation or other types 
of amendments to our act are 
passed, the employee “should not 
be impeded by the thought of 
counsel fees” in obtaining qualified 
counsel when needed: Lockett v. 
Smith, supra. 

For 38 years, our law has required 
an attorney representing an injured 
employee to take a workmen’s 
compensation case on a contingent 
basis, with criminal penalties 
imposed for violation of this 
provision: F.S. §440.34 (5)(a)(b). 
Responsible legislation should not 
change the “salutary purpose” of 
the workmen’s compensation law. 

Under our law the employers and 
carriers have the legal responsibility 
to self-execute the Workmen’s 
Compensation Act — failure to 
do so evokes an attorney’s fee 
penalty if, but only if the injured 
employee had to secure an 
attorney’s services and that attorney 
claimed for the employee benefits 
which the employer/carrier did not 
pay and the attorney then secured 
the award of those benefits. 
Remove this stimulus to self- 
execution of the Act and we revert 
to the “warfare of litigation.” oO 


Dudley Burton practices law in Sanibel 
and writes this column on behalf of the 
Workmen’s Compensation Section, W.L. 
Adams, chairman, and Stephen Marc Slepin, 
editor. 
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To Rehear or Not to Rehear — 


That Is the Question 


By Paul Watson Lambert & 
Michael |. Schwartz 


The rules on rehearings in civil 
matters have been well fixed and 
should afford little or no confusion 
to the practitioner. However, the 
administrative lawyer enjoys no 
such luxury because of a lack of 
statutory and model rule 
conciseness and clarity. Herein, we 
have attempted to examine existing 
case law in this area in the hope of 
finding judicial guidance. With the 
greatest of respect to the judicial 
branch of our government, our 
hopes have not been achieved. 

Model Rule of Procedure 28- 
5.25(9), Florida Administrative 
Code, prohibits a hearing officer 
from granting a motion for 
rehearing or reconsideration. 
Motions for rehearing or 
reconsideration of final orders must 
be made to the agency having 
jurisdiction over the matter. There 
is no inherent power in an 
administrative agency to modify its 
quasijudicial orders after they have 
become final and the terms of the 
order executed, absent specific 
statutory authority: see Keating v. 
State ex rel. Ausebel, 167 So.2d 46 
{lst D.C.A. Fla. 1964), rev'd on 
other grounds 173 So.2d 673; also 
see 73 ALR 2d 941 (1960). Florida, 
however, is among those 
jurisdictions holding that agencies 
do have “inherent” authority to 
reconsider final orders that are still 
under their control, i.e., unexecuted 
or not yet effective: Peoples Gas 
System, Inc. v. Mason, 187 So.2d 
335 (Fla. 1966); see also 73 ALR 2d 
at 943 (1960). The court in Peoples 
held that this “inherent” power to 
modify final agency orders is a 
limited one. 

It should be emphasized that an 
administrative agency, like a court, 
on its own motion or on the motion 
of proper parties, may exercise its 
“inherent” authority to reconsider, 
modify or amend final orders 
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when: (1) the order is still under the 
agency's control and has not 
become effective; (2) the 
modification or amendment is 
based upon testimony taken at the 
previous hearing; or (3) there is a 
proper showing that the final order 
was made through fraud, collusion, 
deceit or mistake: see Peoples Gas 
System v. Mason, supra; Keating v. 
State, supra; Leonard Bros. 
Transfer & Storage Co. v. Douglass 
159 Fla. 510, 32 So. 2d 156 (1947); 
and 73 ALR 2d 941 (1960). 

Administrative orders eventually 
must pass out of the agencies’ 
control, become final and no longer 
be subject to modification. This 
assures that there will be a terminal 
point in every agency proceeding at 
which the parties and the public 
may rely upon the decision. This 
rule of course is the same as the rule 
governing the finality of decisions 
of courts: see Peoples Gas System, 
Inc. v. Mason, supra. (It can be 
argued that there is no clear point in 
time, under the Administrative 
Procedure Act, at which an 
administrative order passes out of 
the agency’s control.) 

There is indication that when a 
petition for rehearing is filed before 
the agency’s final order is filed, 
even when the agency is without 
specific statutory authority to grant 
rehearings, the final order may not 
become final agency action as 
contemplated by F.S. §120.68(1) 
for the purpose of review until the 
entry of an order disposing of the 
motion for rehearing: see Fla. Dept. 
of Offender Rehabilitation ov. 
Dunlap, 344 So.2d 608 (1st D.C.A. 
1977). In the Dunlap case, a motion 
for rehearing was filed shortly 
before the agency’s final order was 
issued. Subsequently, the motion 
for rehearing was denied. Petition 
for writ of certiorari was not filed 
until after the motion for rehearing 
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was denied, which was in excess of 
30 days after the final order. The 
agency argued that the petition for 
writ of certiorari was untimely filed 
because the agency was without 
statutory or rule authority to 
entertain motions for rehearing, 
therefore, the filing of a motion for 
rehearing, even though filed before 
the entry of the final order, did not 
affect the effects of the final order. 
The court disagreed, stating that the 
final order did not become final 
until a dispository order was 
entered relating to the pending 
motion for rehearing. The court 
relied upon F.S. §120.57(1)(b)4, 
which provides in pertinent part 
“(a)ll parties shall have an 
opportunity. . .to file exceptions to 
any order or hearing officer's 
recommended order... .” (Emphasis 
supplied) 


Three Types of Orders 


The Administrative Procedure 
Act recognizes, generally, three 
types of orders: 

1. Proposed order: the 
advanced text under F.S. 
§120.58(1)(e) of the order which a 
collegial agency head plans to enter 
as its final order (when a hearing 
officer assigned by the Division of 
Administrative Hearings conducts a 
hearing, the recommended order is 
the proposed order): see F-S. 
§120.52(12). 

2. Recommended order: the 
official recommendation of a 
hearing officer, assigned by the 
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Division of Administrative 
Hearings, to an agency or the 
official recommended action of 
another duly authorized presiding 
officer, other than an agency head 
or member thereof, for the final 
disposition of a proceeding under 
F.S. §120.57. 

3. Final order: the ultimate 
agency disposition, whether 
affirmative, negative, injunctive, or 
declaratory in form, of a decision 
affecting the substantial interests of 
a party entitling judicial review 
under F.S. §120.68. (As a practical 
matter, Florida courts have also 
recognized interlocutory orders 
issued in F.S. §120.57 proceedings.) 
When a hearing officer assigned by 
the Division of Administrative 
Hearings to an agency, headed by a 
collegial body or a single person, or 
when any other duly authorized 
presiding officer, other than the 
agency head or a member thereof, 
conducts a §120.57 proceeding, the 
hearing officer or person 
authorized to preside at the hearing 
issues a recommended order. 
Clearly, F.S. §120.57(1)(b)4, 
authorizes the filing of exceptions 
to the recommended order. 

F.S. §120.58(1)(e) provides, 
generally, that if a majority of those 
who are to render the final order 
(which appears to include agencies 
headed by either a collegial body or 
a single person) have not heard the 
case or read the record, a decision 
adverse to a party other than the 
agency itself shall not be made until 
a proposed order is served upon the 
parties and they are given an 
opportunity to file exceptions and 
present briefs and oral argument to 
those who are to render the 
decision. The converse would seem 
to be that if a majority of those who 
are to render the final order have 
heard the case or read the record, a 
decision adverse to a party other 
than the agency itself may be made 
without the issuance of a proposed 
order; or if a majority of those who 
are to render the final order have 
not heard the case or read the 
record, a decision which is not 
adverse to a party other than the 
agency itself may be made without 
the issuance of a proposed order. 

F.S. §120.58(1)(e) specifically 
authorizes the filing of exceptions, 
presenting of briefs and oral 
arguments to proposed orders. 
Further, the term “any order” as 
used in F.S. §120.57(1) (b)4, appears 


to include proposed orders, since 
F.S. §120.57(1)(b)5f speaks to 
proposed orders manifesting an 
intent to include recommended and 
proposed orders in F.S. 
§120.57(1)(b)4. Therefore, it clearly 
appears that exceptions, briefs and 
oral arguments relating to proposed 
orders may be entertained by an 
agency. 

F.S. §120.59, provides, generally, 
that final “orders” shall be in writing 
or stated in the record and include 
findings of fact and conclusions of 
law separately stated and be 
rendered within 90 days after 
either: (1) the hearing is concluded, 
if conducted by the agency; (2) a 
recommended order is submitted 
to the agency and mailed to all 
parties, if the hearing is conducted 
by a hearing officer; or (3) the 
agency has received the written and 
oral material it has authorized to be 
submitted, if there has been no 
hearing. 

When an agency conducts a F.S. 
§120.57 hearing, the final order is 
issued pursuant to F.S. §120.59, and 
since a majority of the agency heard 


- the case, the agency may issue a 


final decision without issuing a 
proposed order pursuant to F.S. 
§120.58(1)(e). The same would 
seem to apply where the agency has 
read the record of the case. 
However, when an agency has 
heard the case or read the record 
and chooses to issue a final order, 
without issuing a proposed order, 
and since the final order would be 
issued pursuant to F.S. §120.59, 
rather than F.S. §120.57(1) — since 
F.S. §120.57(1) is silent as to this 
situation — it could be argued that 
F.S. §120.57(1)(b)4 would not 
apply to the final order and would, 
therefore, not authorize the filing of 
exceptions to the final order. 
When an agency head holds the 
$120.57 hearing (and has, therefore, 
heard the case), the agency may 
choose to issue a final order 
immediately at the close of the 
hearing: F.S. §120.58(1)(e) would 
not apply; F.S. §120.59 would still 
apply. In this instance, if the 
issuance of the final order may be 
considered to be part of the 
§120.57(1) proceedings, and the 
term “any order” [as used in F.S. 
§120.57(1)(b)4] may be inclusive of 
the final order, in which instance, 
the agency head would have to 
allow an opportunity for exceptions 
to be filed to the final order issued 
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immediately at the close, or before 
the close of the §120.57(1) hearing. 
It, therefore, can be argued that: 
1. The term “any order” [as 
used in F.S. §120.57(1)(b)4] means 
a proposed order or interlocutory 
order, and only includes final 
orders when an agency head holds 
the hearing and chooses to issue the 
final order at the end of the hearing 
as part of the hearing; or 
2. F.S. §120.57(1) only covers 
procedures leading up to the 
issuance of a final order pursuant to 
F.S. §120.59, taking F.S. 
§$120.58(1)(e) into consideration 
when a majority of the agency has 
not heard the case or read the 
record and the final order will be 
adverse to a nonagency party. 
Therefore, the term “any order” 
would not include final orders. 
Under this argument exceptions are 
not authorized to be filed to final 
orders, pursuant to F.S. 
§120.57(1)(b)4. — unless the 
provisions of §120.57(1)(b)4 are 
made to apply and control the 
provisions of F.S. §120.59 — and the 
only redress left to the agency to 
modify its final order would be 
through the rehearing process. 
However, if an agency lacks 
statutory rehearing authority, it 
must look to its “inherent” rehearing 
authority under the conditions set 
forth earlier in this article, including 
that the final order remains under 
its control. If the final order has 
passed out of the agency’s control 
and if the agency lacks statutory 
rehearing authority, then it is 
submitted that the agency would 
have lost jurisdiction to modify the 
final order via the filing of 
exceptions or a_ petition for 
rehearing. Continuing under this 
argument, the agency, absent 
statutory authority, would not have 
authority to even consider 
exceptions filed to the final order or 
a petition for rehearing. : 


Subsequent Decisions 

However, the above conclusions 
are clouded when the Dunlap case 
is compared to subsequent 
decisions. Within a few weeks after 
the First District Court of Appeal 
issued its decision in the Dunlap 
case, the Third District Court of 
Appeal issued its order in Robert's 
Drugstore, Inc. v. Florida Board of 
Pharmacy, 346 So. 2d 118 (3rd 
D.C.A. 1977) considering the 
question of whether there was 
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substantial competent evidence to 
sustain the Board’s findings in its 
order on rehearing. 

In Robert's, the Board of 
Pharmacy issued an order, after it 
held a full evidentiary hearing, 
finding the permittee/ pharmacy 
not guilty of Count I and guilty of 
Count II of an administrative 
complaint and ordering the 
permittee to pay a fine. 

The permittee, thereafter, filed 
with the Board a petition for 
rehearing or mitigation of the order, 
after the final order was entered 
(which distinguishes Robert's from 
Dunlap, wherein the petition for 
rehearing was filed before the entry 
of the final order). 

The Board reopened the matter, 
took testimony and entered an 
order affirming its original order 
and denying the petition for 
rehearing. 

The permittee subsequently 
petitioned the Third District Court 
of Appeal for certiorari to review 
the order of the Board of Pharmacy 
denying the petition for rehearing. 

The court granted the writ of 
certiorari and found that the Board 
departed from essential require- 


ments of the law in denying the 
petition for rehearing as to certain 
findings, thereby implying some 
authority of the Board to entertain 
petitions for rehearing. 

The issue of the Board’s authority 
or lack of authority to entertain or 
grant a rehearing on one of its 
permit disciplinary orders was 
never raised and the court, in its 
decision, never mentioned it! 
(There is no mention of the 
authority of the Board of Pharmacy 
to entertain or grant a petition for 
rehearing in F.S. Ch. 465, the 
Board’s organic practice act.) 

However, it could be argued, that 
the original order of the Board of 
Pharmacy was still under the 
control of the Board and that it 
exercised its “inherent” authority to 
reconsider final orders that are still 
under its control upon motion of 
proper parties on one of the 
grounds discussed earlier: see 
Peoples Gas System, Inc. v. Mason, 
supra; Keating wv. State, supra; 
Leonard Bros. Transfer & Storage, 
Co. v. Douglass, supra; and 73 ALR 
2d 941 (1960). 

Conversely, it could be argued 
that the Board’s order had been 
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rendered and became effective and 
out of the Board’s control, in which 
instance, the Board of Pharmacy 
may have been without authority to 
entertain a rehearing on its original 
order, notwithstanding the court’s 
decision. 

Further, it might be argued that 
had the petition for rehearing been 
filed beyond the time for 
appropriate judicial review, the 
Board of Pharmacy would have lost 
any rehearing jurisdiction just as the 
court would have lost its appellate 
jurisdiction. 

It could, perhaps, be argued that 
the permittee’s petition for 
rehearing was in the nature of 
“exceptions” filed pursuant to F.S. 
§120.57(1)(b)4, or F.S. §120.58 
(1)(e). 

Three months later, the Third 
District Court of Appeal found that 
a petitioner’s filing of a petition for 
writ of certiorari in that court, 
before resolution by an agency of 
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the petitioner's motion for 
rehearing pending before the 
agency, constituted an abandon- 
ment of the petition for rehearing: 
Financial Marketing Group, Inc. v. 
St. Dept. of Banking & Finance, 352 
So.2d 524 (3rd D.C.A. 1977). 

In the Financial Marketing case, 
the Department of Banking and 
Finance, Division of Securities, 
denied an application for a 
securities dealer's license pursuant 
to F.S. §517.12. The applicant 
requested an administrative 
hearing on the denial, after which 
the hearing officer recommended 
the request for license be granted; 
the agency issued its own order 
overturning the hearing officer’s 
recommendation and denied the 
application. The applicant then 
moved the agency for rehearing, 
but before the motion was disposed 
of by the agency, the applicant 
petitioned the district court of 
appeal for the issuance of a writ of 
certiorari. The court relied upon 
State v. Turnpike Authority, 134 
So.2d 12 (Fla. 1961) to find that the 
petition for rehearing was 
abandoned and disposed of the 
case on other grounds. 

However, State wv. Turnpike 
Authority, supra, may have been 
improperly relied upon since that 
case dealt with a petition for 
rehearing in a circuit court bond 
validation proceeding in which a 
petition for rehearing was found to 


have been abandoned when a : 


notice of appeal was filed by the 
same parties after the filing, but 
before resolution, of the petition for 
rehearing by the circuit court. 

F.S. Ch. 517, under which the 
application for a Florida securities 
dealer’s license was made in the 
Financial Marketing Group case, 
does not authorize the enter- 
tainment of a motion for rehearing. 
Therefore, the authority for filing 
for rehearing must have been found 
either in Chapter 120 or decisional 
law, which is explained above. It is 
unclear where such authority may 
have existed. 

The First District Court of 
Appeal, in the Dunlap decision, 
seems to indicate that an agency 
must consider and at least dispose 
of a petition for rehearing if filed 
before entry of a final order but did 
not specifically state that F.S. 
§$120.57(1)(b)4 authorizes agencies 
to entertain motions for rehearing 
filed after entry of a final order. The 


Third District Court of Appeal, in 
the Robert’s and Financial 
Marketing decisions, seems to 
indicate that an agency may have 
some authority to entertain a 
petition for rehearing filed after 
entry of a final order. Under the 
latter two decisions, it is not clear 
whether the rehearing authority 
derives from Chapter 120 or some 
“inherent” authority. 

It is not clear whether the filing of 
exceptions pursuant to F.S. 
§120.57(1)(b)4 is being viewed in 
the same light as a petition for 
rehearing. A strict reading of the 
facts in Dunlap could result in the 
interpretation that a motion for 
rehearing must be disposed of if 
filed prior to the entry of the final 
order, even if the motion would be 
automatically denied for lack of 
agency authority to entertain such a 
motion. However, if the term “any 
order” is inclusive of the term “final 
order,” then the question is posed: 
How may an exception to a “final 
order” be entertained by an agency 
if it lacks specific statutory 
authority to entertain a motion for 
rehearing? If, on the other hand, the 
term “any order” is interpreted not 
to include “final order,” but 
includes all other orders issued 
before the final order issued 
pursuant to F.S. §120.59, then there 
would be no authority for an 
agency to entertain a motion for 
rehearing or exceptions filed after 
the final order has been issued and 
is out of the agency’s control. 
Therefore, the strict reading of the 
Dunlap decision would prevail. 


Unsettied Issue 


The issue of the authority of an 
agency to entertain a motion for 
rehearing or exceptions to a final 
order filed after the issuance of a 
final order is left very unsettled. 

However, until issues are settled, 
the following conclusions are 
offered: 

l. A petition for rehearing or 
exceptions to an order filed with an 
agency before rendition of the final 
order must be disposed of by the 
agency prior to rendition of the 
final order or the final order may 
not become effective. 

2. An agency has “inherent” 
authority to grant a petition for 
rehearing on an order still under its 
control. 

3. At least in the third appellate 
district, a petition for rehearing or 
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exceptions to a final order filed with 
an agency after rendition of the 
final order may be considered 
abandoned if a petition for judicial 
review is filed with a district court 
of appeal before the petition for 
rehearing or exceptions have been 
disposed of by the agency. 

4. An agency may grant a 
petition for rehearing if it has such 
statutory authority (however, the 
procedural rules of the agency on 
the subject should be followed). 

It should be noted that in some 
districts, the jurisdictional time 
period set forth in the Florida 
Appellate Rules may run from the 
date of rendition of a final agency 
order notwithstanding the filing of 
a petition for rehearing or 
exceptions to the final order if the 
agency does not have statutory 
authority to grant a rehearing and 
the final order has passed out of the 
agency’s control and the petition for 
rehearing or exceptions were filed 
with the agency after rendition of 
the final order. 


Possible Legislative Amendments 


The confusion surrounding 
consideration of a petition for 
rehearing and exception to a final 
order can be solved by legislative 
amendments to Chapter 120. For 
example: 

1. It could be clarified whether 
an agency is required to issue a 
proposed order after each FS. 
§120.57(1) proceeding. 

2. Florida Statutes §120.57 
(1)(b)4, could be clarified to the 
extent that it authorizes the filing of 
exceptions to “final orders.” 

3. A statement could be 
appropriately inserted as to 
whether agencies may grant 
rehearings to reconsider final 
orders after the orders pass out of 
the agency’s control. It is submitted 
that if a proposed order is required 
before the issuance of each final 
order, and since F.S. §120.57(1)(b)4 
and F-.S. §120.58(1)(e) authorize the 
filing of exceptions to proposed 
orders, exceptions to final orders or 
petitions to rehear a final order 
would not be as _ compelling. 
However, this would not modify an 
agency’s “inherent power” under 
the Peoples Gas System case to 
reconsider or amend its final order 
still under the agency’s control 
under the circumstances 
enumerated in Peoples Gas System, 
Inc. 
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4. It would also be helpful if a 
provision were made to provide 
that for purposes of computing the 
filing time or for judicial review, 
agency orders become final upon a 
certain date. For example, the time 
for filing for judicial review would 
begin to run when the final order is 
properly signed and is “stamped in” 
by the person who acts as “clerk” of 
the agency, as in circuit courts. An 
alternative could be to require the 
filing of final orders with the 
Department of State. In any 
instance, the filing and “stamping 


in” of the final order could serve as 
that point in time at which the final 
order passes out of an agency’s 
control. Thereafter, without some 
specific statutory authority, the 
agency would be without authority 
to consider a petition for rehearing 
or exceptions. 


Until some definitive legislative 
or judicial resolution relating to 


rehearings and the filing of 
exceptions, this area of 
administrative procedures will 
remain uncertain. oO 
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address 
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Revised June 1978 and designed to comply with provisions of the new Probate Code 
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_P-24 Petition for Administration - Intestate— 
$10.00 Minimum Order 


Nonresident 
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_P-26* Application for Appointment of Com- 
missioner to Prove Will 
_P-27 Commission to Prove Will and Oath of 
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P-28* Order Admitting Will to Probate 
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tative and Setting Bond 
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General Probate Forms 


No. of Sets (10 copies per set) 


P- Petition to Open Safe Deposit Box 
Order to Open Safe Deposit Box 
Notice to Creditors (Not for Formal 
Administration) 


Demand for Notice P-33 nowt Corporate Personal Represen- 
P-34 Letters of Administration 
P-35 Notice of Administration 
P-36 *Proof of Service of Notice of Admin- 
Notice of Hearing 
Waiver of Priorit 2 
ment of P-38 Petition for Allocation of Spouse's 
Waiver of Notice and Bond Share —Intestate Estate 
_P-39 Order Allocating Spouse's Share 
_P-40 Petition to Set Aside Exempt Propert 
Forms for No Administration Pro- __P-41 Order Setting Aside Exempt property 
ceedings P-42 Petition for Family Allowance 
P-43 Order Authorizing Family Allowance 
P-44 Petition to Set Aside Homestead Real 
Property 
__P-45 Order Setting Aside Homestead Real 
Estate 
P-46 Claim of Elective Share by Spouse 
Forms for Summary Administration __p-47 Petition for Determination of Elective 
Share 
P-15 Petition for Summary Administration - P-48 Order Determining Elective Share 
Testate P-49 Proof of Claim by Personal Represen- 
_P-16 Petition for Summary Administration - tative 
intestate P-50* Statement of Claim 
_P-17 Order of Summary Administration —P-51 Objection of Claim 
P-52* Release of Claim 
P-53 Petition to Extend Time for Filing Final 
Accounting and Petition for Discharge 
P-54 Order Extending Time to File Final 
Accounting and Petition for Discharge 
P-55A Final Accounting 
P-55B * Final Accounting, continuation 
P-55C Final Accounting, conclusion 
__P-56* Petition for Discharge 
P-57 Notice of Final Accounting and 
Petition for Discharge 
_P-58 Waiver by Beneficiary of Accounting 
and Consent to Discharge 
P-59* Receipt of Beneficiary 
P-60* Report of Distribution and Disposition 
of Claims 
_P-61* Order of Discharge 


- 8* Proof of Formal Notice by Mail 
Formal Notice by Publication 
(No form) 


_P-13 Statement for Disposition of Personal 
Property Without Administration 
_P-14 (No form) 


Forms for Family Administration 


_P-18 Petition for Family Administration - 
Testate 

_P-19 Petition for Family Administration - 
Intestate 

_P-20 Order of Family Administration 


Forms for Formal Administration 


__P-21 Petition for Administration - Testate— 
Florida Resident 
_P-22 Petition for Administration - Intestate— 
Florida Resident 
P-23 Petition for Administration - Testate— 
Nonresident 


—G-2.050 Petition for Order 


340 


Developed by the Real Property, Probate and Trust Law Section. For sale 
by The Florida Bar. 


The Florida Bar 

Attention: Peggy Alford 

Tallahassee, Florida 32304 

Enclosed is my check for $ . (Includes 4% sales tax.) 


Please send the Guardianship Forms checked below. 
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address 
city zip 
PRICES 

$10.00 Minimum Order 
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—G-2.143 Return of Guardian of Property 
~ First Page (First Alternate) 

—G-2.144 Return of Guardian of Property 
- Interior Page (First Alternate) 

—G-2:145 Return of Guardian of Property 
- Final Page (First Alternate) 
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- First Page (Second Alternate) 
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- Schedule A (Second Alternate) 

—G-2.148 Return of Guardian of Property - 
Schedule A (Second Alternate) 

—G-2.149 Return of Guardian of Property 
- Schedule C (Second Alternate) 

—G-2.150 Order Approving Return of 
Guardian of Property 

—G-2.160 Certificate of Annual 
Appearance of Guardian 

—G-2.170 Petition for Order Authorizing 
Payment of Attorney's Fee 

—G-2.180 Order Authorizing Payment of 
Attorney's Fee 

—G-2.190 Petition for Order Authorizing 
Payment of Compensation to 
Guardian 

—G-2.200 Order Authorizing Payment of 
Compensation to Guardian 

_.G-3.010 Resignation of Guardian and 
Petition for Discharge 

—G-3.020 Order Accepting Resignation of 
Guardian 

—G-3.030 Petition for Discharge of 
Guardian 

—G-3.040 Receipt of Personal 
Representative, Approval of 
Accounting, Waiver of Notice 
and Consent to Discharge of 
Guardian 
Receipt of Ward, Approval of 

y Accounting, Waiver of Notice 

and Consent to Discharge of 

Guardian 

Notice of Hearing on 

on Petition for Discharge 

—G-3.060 Order of Final Discharge of 
Guardian 


Special Proceedings 
No. of Sets (10 copies per set) 


Commencement 
No. of Sets (10 copies per set) 


—G-1.010 Petition for Appointment 

Guardian; single petitioner 

Petition for Appointment of 

Guardian; multiple petitioners 

Formal Notice 

Proof of Formal Notice 

Notice of Hearing 

Waiver and Consent to Appoint- 

ment of Guardian 

Order Appointing Guardian 

Oath of Individual Guardian 

Designation of Resident Agent 

and Acceptance 

Oath of Corporate Guardian 

Bond of Guardian 

Letters of Guardianship of Person 

Letters of Guardianship of 

Property 

—G-1.072 Letters of Guardianship of Person 
and Property 

—G-1.090 Inventory of Guardian 

—G-1.100 Petition for Appointment of 
Appraisers 

—G-1.110 Order Appointing Appraisers 

—G-1.120 Report of Appraiser (Single) 

—G-1.121 Report of Appraisers (Multiple) 


Administration 
No. of Sets (10 copies per set) 


—G-1.011 


Periodic Pa 
of Person 

—G-2.060 Order Authorizing Periodic 
Payments to Guerdian of 
Person 

—G-2.070 Petition for Order Authorizing 
Payment for Assistance of Ward's 
Dependent 

G-2.071 Petition for Order Determining 

Whether Payments Should Be 
Made for Assistance of Ward's 
Dependent (Guardian of 
Property as Petitioner) 
Order Authorizing Payment for 
Wards Dependent 
Order Authorizing Payment for 
Ward's Dependent (On Petition 
of Guardian of Property) 
Petition for Order re 
Annual E U 
Order Declaring Annua) 


—G-3.050 


_G-4.010 Petition for Order Requiring 
Return and Demand for Service 
of Copy of Annual Return 

__G-4.020 Order Requiring Guardian to 
File Annual Return 

__G-4.030 Petition for Order Designating 
Depository for Assets, and 
Acceptance 

_G-4.040 Order Designati D tory 

__G-4.050 Depository's Receipt for Assets 

ation Unnece: _G-4.060 Petition of Foreign Guardian to 

Annual acon ot Guardian of Manage Property of Non-Resident 

Person Ward 

Petition to Waive Annual _G-4.070 Order Authorizing Foreign 

Appearance of Guardian Guardian to Manage Property 

Order Waiving Annual Appear- of Non-Resident Ward : 

ance of Guardian __G-4.080 Petition for Voluntary Guardian- 

Return of Guardian of Property ship 

- First Page —G-4.090 Order Appointing Guardian 

Return of Guardian of Property upon Petition for Voluntary 

- Interior Page Guardianship 

Return of Guardian of Property —G-4.100 Petition to Remove Guardian 

- Final Page —G-4.110 Order Removing Guardian 


THE FLORIDA BAR JOURNAL 


PROBATE 
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By Meredith J. Cohen 


The following is a portion of a 
transcript of a civil trial involving a 
criminal defense lawyer as the 
defendant. The plaintiff is a former 
client we shall call Mr. Jones. We 
shall call his defense attorney Mr. 
Doe. Mr. Jones is on the stand and 
his attorney is questioning him on 
direct examination: 


Q: What did your attorney, Mr. Doe, tell 
you before you entered your guilty plea? 

A: Mr. Doe said that he had talked to the 
judge and the prosecuting attorney and that 
if I pleaded guilty I would get probation and 
no jail time. 

Q: Did you believe what your attorney 
told you? 

A: Yes. 

Q: Based on what your attorney told 
you, did you plead guilty to the felony 
charge? 

A: Yes. 

Q: What sentence did you receive? 

A: Five years in state prison. 


We skip now to that portion of the 
trial when Attorney Doe is on the 
stand and is being cross-examined 
by the plaintiff's attorney: 


Q: Did you tell your client, Mr. Jones, 
after your conference with the judge and the 
prosecuting attorney that if he pleaded 
guilty he would get probation and no jail 
time? 

A: Yes. 

Q: What was that based on? 

A: My evaluation of the plea conference 
between the judge, the prosecuting attorney 
and myself. 

Q: At the time the plea was entered in 
open court, did you state into the record that 
it was your understanding that your client, 
Mr. Jones, would get probation and no jail 
time if he pleaded guilty? 

A: No. 

Q: Why not? 

A: I didn’t want to make waves. 

The questioning of expert witness 
Smith, an attorney licensed to 
practice in Florida, designated in 
the area of criminal law and one 
who has handled many criminal 
cases involving both guilty pleas 
and jury trials, follows: 


Q: Assume that Attorney Doe in a 
criminal case advised his client that based on 
Mr. Doe’s conference with the judge and 
prosecuting attorney, if the client pleaded 
guilty he would get probation and no jail 
time. Assume further that the client relying 
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on that advice pleaded guilty. Assume 
further that during the court proceedings 
when the client entered his guilty 
plea, Mr. Doe did not state into the record his 
understanding that his client would get 
probation and no jail time if he pleaded 
guilty. Assume that the client, when he 
appeared for sentencing at a later date, was 
seatenced to five years in the state prison and 
he was not permitted by the judge to 
withdraw his plea. Assuming all of those 
facts to be true, do you have an opinion as to 
whether the professional conduct of Mr. Doe 
was consistent with the skill, knowledge and 
normal care of the average attorney 
practicing in Orlando, Florida, who is 
designated in the area of criminal law? 

A: Yes. 

Q: What is that opinion? 

A: It does not. 

Q: Do you have an opinion as to how an 
attorney who practices in Mr. Doe's 
community designated in criminal law, 
possessing the average skill and knowledge 
and exercising an average amount of care, 
would have represented the client in the case 
I just gave you? 

A: Yes. 

Q: How would he? 

A: In my opinion, the attorney was 
negligent in that he did not follow the 
standard of care practiced by attorneys 
designated in the criminal law practice. The 
defense attorney failed to advise his client 
correctly as to what the presiding judge had 
stated during the plea conference. Further 
and more serious, the defense attorney failed 
to dictate into the record at the time that the 
plea was entered what he understood to be 
the ultimate sentence that would be imposed 
by the judge in the case. I as a matter of 
standard practice always do that and every 
other competent attorney practicing in the 
criminal field does the same to protect the 
client from the imposition of a sentence the 
client does not anticipate. 


A dialogue from a fictitious trial? 
Perhaps. The above transcript is 
fictional; however, I am sure some 
readers can recall such an episode 
occurring in recent times. Although 
the quoted transcript is fictional, 
the courtroom scenario depicted 
above can be expected to occur 
with increasing frequency in the 
next decade. Attorneys can expect 
to pay for their negligence in the 
same manner that doctors have in 
the past through the malpractice 
suit. As a practitioner in the area of 
criminal law, each of us should 


criminal law 


examine our own performance, 
methods and techniques to assure 
that we are representing our clients 
carefully and competently and in 
accordance with the acceptable 
standard of care—that we are 
performing every stage of the 
representation as the fictional 
reasonable man similarly educated 
and experienced would perform 
for his client. 


Elements of Attorney 
Negligence Action 


The basic elements that must be 
pleaded and proved by the plaintiff 
in a negligence action brought 
against his attorney are basically the 
same as any other negligence 
action: (1) the defendant was under 
a duty to conform to a particular 
standard of conduct for the 
protection of the plaintiff; (2) the 
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defendant’s conduct failed to 
measure up to the standard; (3) 
actual damage was suffered by the 
plaintiff; and (4) the defendant’s 
conduct was the legal or proximate 
cause of the plaintiff's damage. The 
expert attorney witness defines 
how the average attorney of 
ordinary prudence with the same 
skill and learning as the defendant 
and under the same conditions 
would have conducted himself. 
Once the expert witness has 
established the applicable 
standard, it must then be shown 
how the defendant attorney’s 
conduct did not conform to the 
standard. | 

The new Volume 4 of Florida 
Jurisprudence under “Attorneys at 
Law,” §168 at page 322, states: 
An attorney must possess the skill and 
knowledge possessed by other members of 
the profession, and must execute the 
business entrusted to his professional 
management with a reasonable degree of 
care, skill, and dispatch. If he fails to possess 
such care, skill, and dispatch, he is 
responsible to his client for any loss resulting 
therefrom. The attorney’s duty to his client in 
this regard is to be measured by the 
community standards of professional 


conduct prevailing in the community in 
which he does his work. 


and §170 at page 325: 


In an action against an attorney for 
negligence, the plaintiff must prove the 
attorney's employment, his neglect of a 
reasonable duty, and that such negligence 
resulted in and was the proximate cause of 
the loss suffered by the client. . . 
Modifying Instruction 4.2, Florida 
Standard Jury Instructions on 
Negligence (Physician/Hospital), 
to apply to attorneys we have: 


Negligence is the failure to use reasonable 
care. Reasonable care on the part of [an 
attorney] is the use of that knowledge, skill 
and care which is generally used in similar 
cases and circumstances by [attorneys] in 
communities having similar legal standards. 
A note to Instruction 4.2 again 
modified to apply to attorneys 
states: “A higher standard of care 
may be applicable to a defendant 
[attorney] possessing extraordinary 
knowledge and skill.” As in the case 
in professional negligence cases 
against attorneys generally, 
attorneys engaged in the conduct of 
criminal defenses are held to a duty 


of reasonable care, and must 


exercise ordinary skill and 


knowledge: 53 ALR 3d, “Attorney’s 
Malpractice - Criminal Defense.” 
This same annotation states as 
follows: 


Dissatisfied clients have charged their 
attorneys with an amazing variety of errors, 
considering the small amount of litigation 
that arises in criminal malpractice. Errors in 
law have been charged for the attorney’s 
failure to raise a defense of former 
jeopardy . . . for his failure to read an 
indictment and advise his client that it was 
invalid on its face . . . Attorneys have also 
been charged with . . . Failure to depose or 
take photographs . . . failure to investigate an 
alibi and identification . . . failure to take 
fingerprints and ballistic evidence . . . 


Despite the fact that only seven 
cases are collected and discussed in 
the above annotation which was 
published in 1973, and despite the 
fact that in those cases it was held on 
appeal that liability of the attorney 
for malpractice was not established 
or supportable, attorneys 
practicing criminal law today, six 
years later, should prepare 
themselves for the defense of such 
actions. How can that be done? 


Doctors Learned Long Ago 


When an attorney being sued for 
malpractice is asked on the stand 
whether he did or did not do 
something three years before, it is 
helpful to open the client’s file and 
find a memorandum the attorney 
dictated at the time which gives him 
the answer. Doctors learned the 
importance of good office 
memoranda long ago. The typical 
patient chart from the office of a 
competent doctor shows at the top 
of the page the name of the patient, 
a dated entry containing the 
dictation of the doctor for each visit 
and each event in the case with the 
initials of the doctor at the 
beginning and the initials of the 
typist at the end. : 

The chart gives a chronological 
history of the case dictated by the 
doctor showing what he did and 
why each time he picked up the 
chart and saw the patient. 

A “client chart’ similarly 
maintained can be invaluable to an 
attorney being sued for malpractice 
when he is on the stand and is asked 
what he did or did not do several 
years before. The client chart can 
be used to record: (1) facts given by 
the client; (2) what action the 
attorney plans to take; (3) any 
further facts needed from the 


client; and (4) the attorney’s 
impressions of the case and ideas 
for future handling of the case. If 
the chart is maintained in the same 
position in the file, it becomes an 
excellent method of reviewing the 
case each time the file is worked. 
The same thing can be 
accomplished by _ individual 
memoranda to the file, but the chart 
seems to be a more efficient way of 
collecting the data and retrieving it. 

If, for example, you decide not to 
depose a state witness because it 
would “educate” the assistant state 
attorney to a weakness in his case, 
you dictate into the chart the 
following entry: 


JOHN DOE 


2/20/79 (MJC) I have decided not to 
depose State Witness 
Jim North, the Chemist, 
because I know from prior 
cases that he sweats pro- 
fusely on the stand and the 
Assistant State Attorney 
does not know that and I 
don’t want him to know it 
until trial. (mh) 

If your omission to depose the 
chemist is later charged as a 
negligent act against you, you have 
preserved in the client chart your 
reason for acting as you did. One 
word of caution about the 
maintenance of a client chart: It will 
also preserve for posterity a record 
of your incompetence. Be sure that 
you have adopted a competent 
system for the handling of your 
cases which we will next discuss. 


A Competent System for 
Case Handling 


To help assure consistent 
competence in the handling of each 
criminal case that comes to your 
office, a system and a checklist are 
essential. The greater your volume 
of cases, the more you will benefit 
from a system and_ checklist. 
Creating a system for your office 
will require you to set aside several 
hours of nonbillable time to analyze 
and dictate for typing each step in 
the handling of a case from the 
moment the client walks into your 
office until acquittal or completion 
of all appeals. From the typed 
“System for Handling a Criminal 
Case” you can make your checklist. 
It is important that both a system 
and checklist pinpoint responsi- 
bility for each step; that is, specify 
what is to be done and who 
(attorney, secretary, legal assistant) 
is to do it. Space should be provided 
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on the checklist so the performer of 
each step can initial when the step 
has been completed. You will, of 
course, integrate into your system 
and checklist the forms which are 
helpful in your practice. 

Another checklist which can be 
utilized to be sure no stone is left 
unturned in the careful handling of 
a case is for the use of the attorney 
only and would cover the possible 
defenses to crime and possible 
pretrial motions. 

How would the reasonable man 
who is an attorney designated in the 
area of criminal law decide what 
pretrial motions to file? As a 
minimum, he would certainly 
devote some of his time to a careful 
study of the accusatory document, 
the statute on which the charge is 
based and the annotations under 
that statute. Beyond that he would 
probably refer to his own personal 
notebook where he has digested 
cases on indictments and 
informations which over the years 
he has found significant in testing 
the validity of criminal accusatory 
pleadings. 

Would a reasonably prudent 
practitioner in the criminal field 
maintain some system of keeping 
abreast of the changes in the 
statutory and case law that affect 
the criminal practice? Everyone 
would agree that every competent 
practitioner should scan the 
advance sheets of the reporter 
system in his area of practice 
looking for decisions that change 
the direction of the law and also 
decisions that might affect a case he 
is working on at that time. Is 
scanning the advance sheets 
sufficient? The advance sheets are 
published two or three months after 
the decisions are rendered by the 
appellate courts. Should the careful 
practitioner adopt a system for a 
more current review than that? 
Should he subscribe to a 
commercial service which puts the 
full text of every criminal case 
decision of every appellate court in 
Florida on his desk within one week 
after the decision is handed down? 
Or should he subscribe to a service 
which provides a weekly summary 
of significant Florida cases in the 
criminal field and a method of 
obtaining full text copies of those 
needed? Should the careful 
criminal practitioner subscribe to 
one of the national criminal law 
publications to stay current on 
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important federal decisions? 
Experienced practitioners may 
differ on how to stay abreast of the 
rapidly changing criminal law but 
no one should feel competent 
without some method of doing this 
on a regular basis. 

All of us want to improve our 
performance as advocates for those 
accused of crimes. We can do this 
by reviewing the ways we presently 
do things with an eye toward 
finding better ways. Then we 
should develop a_ system for 


handling cases so that we can 
maintain quality performance each 
time. And we should maintain good 
records of what we have done and 
why for our own protection as well 
as for the more efficient handling of 
our cases. Finally, we should adopt 
a methodical method of keeping 
abreast of the fast changing criminal 
law. By doing these things we will 
not only protect ourselves from 
malpractice claims but, more 
importantly, we will render a better 
service to the public. oO 
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CALENDAR 


1979 


May 4-5—The Florida Bar Tax Section Annual Meeting and Institute, Dutch Inn, 
Lake Buena Vista. 

May 10-12—Florida Bar Board of Governors Meeting, Turtle Inn, Atlantic Beach. 

May 18-19—Economics and Management of Law Practice Section Seminar, The 


Law Office in the 1980's, Tampa Host International Hotel; register with CLE 
Programs, The Florida Bar. 


May 29—Parts I and III Florida Bar Examination, Sheraton Twin Towers, 
Orlando. 


June 13-16—The Florida Bar Annual Convention, Walt Disney World. 
June 27—Legislative and Case Law Update, Academy of Florida Trial Lawyers, 
Omni International Hotel, Miami. 

July 12-14—The Florida Bar Board of Governors Meeting, South Seas Plantation. 
Captiva Island. 

July 12 - 27—Scandinavia Tour Academy of Florida Trial Lawyers. 

July 24 - 25—Parts I, II and III Florida Bar Examination, Florida State Fair and 

Expo Park, Tampa. 

July 28-Aug. 5—ATLA Convention, Houston, Texas 

August 8-15—American Bar Association Annual Meeting, Dallas. 

August 25-29—XXI Conference of the Inter-American Bar-Association, San Juan, ~~ ==> > 
‘Puerto Rico, Information may be obtained from John O. Dahlgren, Inter- 
American Bar Association, Suite 315, 1730 K Street, N.W., Washington, D.C. 
20006. 


September 13-15—The Florida Bar Board of Governors Meeting, Host Airport 
Hotel, Tampa. 


September 16-21—Ninth Conference on Law of the World, sponsored by World 
Peace Through Law Center, Madrid, Spain. 


September 27-29—The Florida Bar General Meeting of Committees and Sections, 
Marriott Hotel, Orlando. 

October 13-24—Florida Bar Danube River Cruise. 

October 25 - 27—Annual Convention of Academy of Florida Trial Lawyers, 
Contemporary Hotel, Disney World. 


October 30—Parts I and III Florida Bar Examination, Jacksonville Civic 
Auditorium, Jacksonville. 


November 8-10—The Florida Bar Board of Governors Meeting, Omni 
International Hotel, Miami. 
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Facts, Issue, Holding and Rationale you even if you are now using junior members of 
your firm to do legal research. We are fast, econom- 


ical and convenient. If we weren’t we wouldn’t keep 
receiving repeat requests from some very capable 
attorneys. 


We all remember having that pounded into us at law 
school. Digging through the stacks to find a case that 
will be on all fours with your case probably brings 
back some warm memories of independent discov- 
ery. However, today, in the real world, you may not 
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time it takes to wander through the pages seeking 
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